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United States Court of Appeals 

District of Columbia 


No. (i407. 

The Washixgtox Terminal Company^ a Corpjoration, 

Appellant, | 

vs. ! 

i 

Robert J. Hoage, Deputy Commissioner, Unite(^ States 
Employees’ Compensation Commission for the [District 
of Columbia, et al. I 

7 I 


a Supreme Court of the District of Columbia. 



Equity. No. 57369. 


The Washington Terminal Company, a Corporation, 

Plaintiff, 

vs. 


Robert J. Hoage, Deputy United States Employee^’ Com¬ 
pensation Commissioner for the District of Columbia, 
and Hubert M. Poff, Defendants. 

United States of America, 

District of Cohi^nhia, ss: | 

I 

i 

I 

Be it remembered. That in the Supreme Court j of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the ab^ve-en- 
titled cause, to wit: ! 


0 


TJIE WAStllXGTOX TERMINAL VS. TL J. HOAGE. 


1 In the Supreme Court of the District of Columbia. 

Equity. No. b73G9, 

The W.\shington Termix.\l Company, a Corporation, 

Plaintiff, 

vs. 

Hobert J. ilo.vGE, Deputy United States Employees^ Com¬ 
pensation Commissioner for the District of Columbia, 
and Hubert M. Poff, Defendants. 

Bill of Complaint. 

Filed July 3, 1934. 


To the Honorable Supreme Court of the District of Co¬ 
lumbia, Holdiipa- an Equity Court: 

The bill of complaint of The Washington Terminal Com- 
])any, a corporation, respectfully represents: 


1. That it is a corporation, duly organized under and by 
virtue of the laws of the District of Columbia, and engaged 
in business in said District, and files this bill in its own 
right. 

2. The defendant Robert J. Hoage is a citizen of the 
United States and a resident of the District of Columbia, 
and is sued as Deputy United States Employees’ Compen¬ 
sation Commissioner for the District of Columbia. 

Tlie defendant Hubert H. Poff is sued in his own right as 

CT’ 

hereinafter set forth. 

2 3. That th^ said The Washington Terminal Com¬ 


pany is a common carrier, operating certain railroad 
terminal facilities in the District of Columbia, including the 
Union Station, roundhouses, shops, power house and ice 
plant, and other railroad facilities, and it has duly quali¬ 
fied as a self-insurer under the compensation law. 

4. That on and prior to the 15th day of June, 1932, the 
defendant, Hubert M. Poff, was an employee of the plaintiff 
as a machinist’s helper, his duties being those of a laborer, 
requiring him to assist and wait on the machinist with 
whom he was working. That on said date, wdiile said de¬ 
fendant Poff was engaged with a machinist in dismantling 
a certain ammonia pump in the ice plant of the plaintiff for 


THE WASHINGTON TERMINAL VS. R. J. HOAGE. 3 

I 

I 

purposes of ropairinii- samOj he v'as proceeding i\o remove 
the head of said ammonia pump, and in so doing a small 
(juantity of ammonia escaped from said pump and struck 
tlie defendant Poff in tlie face, causing serious injjiry to his 
left eye and a less serious injury to his right eye|. 

5. Said defendant Poff was thereupon remov(|3d to the 
Emergency Hos])ital and placed under the care of i surgeons 
and physicians who treated him for his injuries, ^11 at the 
expense of the plaintiff. j 

Subsequently he tiled his application with the 1 Compen¬ 
sation CoJiimission for the District of Columbia for allow¬ 
ance of comi)ensation for the injuries thus received by him, 
and an nfonnal hearing or conference was had before 
3 the De])uty Commissioner on March 7, 1934,j at which 
time the (Commissioner had before him the report of 
Dr. Edward P. Gookin, an eye specialist, dated jPebruary 
27, 1934, showing the result of the said specialises treat¬ 
ment of the eves of said defendant Poff. In said report the 
doctor stated his conclusions as follows: 


“On December 28, 1932,1 came to the conclusion 


that this 


])atient could not be helped any longer by me; in his left 
eye he had Snellen 20/200 for distance and 14/140 for near, 
giving him a 20 per cent permanent visual efficiency and a 
77) per cent loss of his visual fields. In his right eye he 
had 20/40 and 14/35 for near which gave him 76.5 per cent 
visual efficiency and a 25 per cent loss in his visual fields.” 

All of wliicli will more fully appear from a true copy of 
said doctor's report attached hereto and marked Plaintiff's 
Exhibit No. 1, and prayed to be read as a part hereof. Dr. 
Gookin, although an eye specialist, made no test of the de¬ 
fendant Poff’s eves with glasses, nor did he make lanv sug- 
gestion at any time during his treatment that the sight of 
the said defendant Poff could or would be benefited or im¬ 
proved by the use of glasses. 

No other evidence was offered as to the condition of the 
eyes of the defendant Poff at that time, and thereafter, on 
the 31st day of March, 1934, the said Deputy Commissioner 
filed his Findings of Fact and Award, which, howe's^er, were 
subsequently amended so as to correct a slight e:'ror, but 
redated April 5, 1934, a copy of said Findings of IPact and 
Award, so amended and redated, being attached hereto as 
Plaintiff’s Exhibit No. 2, and prayed to be read’ as part 
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hereof. In said Findings of Fact the Deputy Commis¬ 
sioner determined as follows, among other things : 


‘'that as a further'result of the injury the claimant has a 
permanent partial disability of 100% loss of vision of the 
left eye and in addition thereto has a permanent partial 
disability equivalent to 25% of such disability as he 
4 would have sustained had he lost the vision of his 
right eye; for which under Section 8 (c) (19) of the 
Act he is entitled to compensation for 200 weeks at $16.35 
per week; that the claimant is entitled to compensation for 
temporary total disability in excess of that provided in 
Section 8 (c) (19)' of the Act for 8.14 weeks and for per¬ 
manent partial disability for 100% of loss of vision of left 
eye, and 25% loss of vision to the right eye, for a period of 
2*00 weeks, making a total period of disability of ‘208.14 
weeks; that compensation for 208.14 weeks at $16.35 per 
week amounts to $3,403.09; that compensation has accrued 
from June 15, 1932, to and including March 20, 1934, a 
period of 92 weeks at $16.35 per week, amounting to $1,- 
504.20, which amount is due and payable forthwith.” 


6. Plaintiff further avers that while the defendant Poff 
was under the treatment of said Dr. Gookin, neither he nor 
the doctor suggested the advisability or necessity of having 
his eyes tested for the purpose of determining whether 
glasses would be of anv assistance to him, and this matter 
was not considered at the hearing had before the Deputy 
Commissioner on March 7,1934, nor considered by the Com¬ 
missioner in his Findings of Fact aforesaid. 

7. Plaintiff further avers that after the hearing before 
said Commissioner on March 7, 1934, the said defendant 
Poff consulted another eye specialist, to wit, Dr. Ernest 
Sheppard, who determined that the patient would bo 
greatly assisted in his sight in both eyes with the use of 
proper glasses, and he prescribed said glasses for the said 
defendant, and thereafter tested his sight with the use of 
said glasses, with the result that with the use of said glasses 
the vision of the defendant Poff was almost perfect in his 
right eye, and the vision of his left eye was restored to the 
extent of 50 per cent of its normal vision. 


5 A true copy of the report of said Dr. Sheppard, 

dated April 5, 1934, is attached hereto as Plaintiff’s 
Exhibit No. 3, and prayed to be read as part hereof. 
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Subsequently, on April 11, 1934, the said Dr. Sheppard 
amplilied his said report as appears from a true cjopy of 
the same attached hereto dated April 11, 1934, and iiarked 
Plaintiff's Exhibit Xo. 4, and prayed to be read as part 
hereof. | 

Thereafter, on April 20, 1934, the said defendaikt Poff 
visited the office of Dr. Guy L. Alexander at the Uniqn Sta¬ 
tion, he being* the physician regularly employed iby the 
})laintiff to examine a].)plicants for employment or ire-em¬ 
ployment by the ].)laintiff, at which time the said Pol^ stated 
that he would like to return to dutv, and desired fo have 
the doctor certify as to his htness foi* so doing. Where¬ 
upon, the said Dr. Alexander did examine the said ({lefend- 
ant Poff for the ])urposo of testing his vision with glasses, 
and according to the test used bv Dr. Alexander the vision 
of the right eve t'oi* distance was 20/20, and his Ibft eve 
20/30, with glasses. He made no test for reading, but the 
tests used bv him were sufficient to enable him to determine 

* I 

that the said Poff was (pialitied to l)e restored to du[ty. 

Thereafter, on April 21, 1934, Dr. Edward R. Gookin, 
at tlie request of this })laintiff, re-examined the said de¬ 
fendant Poff, for the purjiose of testing the extent of his 
vision with the use of tlie glasses prescribed by Dr^ Shep¬ 
pard, and his report verilied that of Dr. Sheppard. A true 
copy of said Di*. Gookin's re])ort is attached hereto marked 
Plaintiff's Exhibit Xo. 5, and prayed to be read as part 
hereof. 

8. Plaintiff' further avers tliat it appearinjg from 
(> tlie repoi’ts of the doctors that the sight of said de¬ 
fendant Poff with the use of glasses was rest(|red al¬ 
most com])letely iii his riglit eye, and was 50 per cejiit per¬ 
fect in his left eye, and the doctors having reportjjd that 
with the use of said glasses the said defendant P(j)ff was 
capable of resuming his former occupation with thi^ plain¬ 
tiff, the plaintiff thereupon tiled an application Avjth the 
Deputy Gommissioner requesting a rehearing for tjie pur¬ 
pose of reviewing said compensation order and determin¬ 
ing whether there had been a sufficient change in the con¬ 
dition of sight as a result of the use of glasses to \j’arrant 
a. modification of the aw’ard heretofore made, said Applica¬ 
tion being based upon Section 22 of the compensation law-. 
The said Commissioner thereupon granted said rel:^earing, 
and set the same for May 28, 1934. At said hearing the 
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said Drs. Gookiiij Sheppard and Alexander lestihed prac¬ 
tically as liereinl'jefore set fortli, and the deiendant PolY 
was recalled to the stand and examined by the Deputy Com¬ 
missioner, all of which will appear from a true copy of the 
lestiiiiony attached hei'eto and ])rayed to be read as a part 
liereof, marked Plaintiff's Exhibit Xo. G. 

Thereafter the said Commissiojier made and tiled his 
Findinas of Fact and Oi'der on the btli dav of June, 1934, 
in which he took the Dosition that l)ecause the testimonv 
showed no im])rovenieut in the visual efficiency of the eyes 
of the defendant Poff without th(‘ use of glasses since the 
(late of the fii-st hearing and award, the application of the 
t)laintifi‘ for a nioditicatiou of the original award was de¬ 
nied. All of which will more fully a])pear from the Find¬ 
ing's of Fact of said Commissioner dated June b, 1934, a 
true co])y of which is attached hereto and prayed to bo read 
as Plaintiff's Exhibit Xo. 7. 

7 9. The reasons stated by the Det)uty (Commis¬ 

sioner in his said Order of June 5, 1934, for refus¬ 
ing to modify the origmial award made by him in this case, 
present squareh’ for consideration the (luestion as to 
whether, under the I.ongshoremen's Act the Commissioner 
is authorizc'd and re(juired to lake into consideration the 
improvement and increase in the sight by the use of glasses, 
and to make liis findings accordingly, or whether he should 
base his findings soh'lv on the vi>ual etheienev of the eves 
without the us(‘ of glasses. In oth(*r words, the i>laintiff 
contended, and now av(n*s and contends, that the Long- 
shoremen's Act Avas intended, and should be so construed 
as intending to grant ‘T'(>mi)ensation for disability'', which 
means inpiairment of th(‘ earning capacity of the claimant 
rather than an indemnity for the loss or impairment of a 
membei- of the body. The facts involved are undisputed, 
and the question of the pro])er interpretation of the law 
as applied to these facts is now submitted to this court for 
determination. 

The plaintiff respectfully avers and charges that the Dep¬ 
uty Commissioner erred in his ('Conclusions of Law and 
Findings of Fact of June 5, 1934, which were not justified 
or supported by the uncontradicted testimony, and are con- 

trarv to the law, in that he bases his Conclusions and Find- 
% 

ings solelv on the natural visual efticienev of the eves of 
said defendant Poff as the same existed at the date of the 
original hearing of March 7, 1934, and refused to take into 
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consideration tlie improvement in sight of said defejidant 
Poff produced by the use of tlie glasses prescribed by Dr. 
Sheppard, all of which cleai-Iy appeai-s from the testi^nony 
taken at said hearing and the ruling made thereon ]:^y the 
Deputy Commissioner on June 5, 1934. And fuHher, 
8 in effect, he construed the statute as providing an 
indemnity for the loss or impairment of a memfcer of 
the body rather than as an act providing for compen<|ation 
for disability resulting in impairment of earning capacity. 

Wherefore, the premises considered, plaintiff ])rayj|: 

1. That process issue out of this Honorable Couijt, di¬ 

rected to the said defendants, and each of them, requiring 
them, and each of tlieni, to answer the exigencies o^ this 
bill of complaint. | 

2. That the ])roceedings had ])efore the said Deputy jCom- 
missioner on the 28th day of Hay, 1934, and resulti 
his Findings of Fact and Conclusions of Law and Coimpen- 
sation Order dated June 5, 1934, be reviewed by this court, 
and be modified, or set aside in whole or in part, and that 
a proper decree be entered, requiring the Deputv Cor^imis- 

1934, 
com- 
d re- 
earn- 


sioner to reverse or modify his said Order of June 5, 
and award the said defendant Polf onlv such reduced 
pensation as the evidence shows he is entitled to, sa 
duced compensation to be determined by the present 
ing capacity of the said defendant Poff with the use (|)f the 
glasses i)rescribed for him, as shown by the evidence 

3. That an injunction issue pendente lite and perma¬ 
nently restraining the enforcement of the award ma|le by 
the said Dei)uty .Commissioner under date of April 5, 1934, 
and requiring the said Deputy Commissioner to modify 
said Order, and to proceed to award reduced compensa¬ 
tion to the defendant Poff, in accordance with such 

9 decree as may be entered by this court in the ])rem- 
ises, and in accordance with the statute in sucli case 
made and provided. 

4. And that the plaintiff may have such other and fur¬ 
ther relief as the nature of the case may require a|id to 
this court seem meet and just. 

THE WASHIXGTOX TEEMIXAL COHPA>^W^ 
By B. R. TOLSOX. 

HAMILTOX & HAMILTOX, 

By JOHN J. HAMILTOX, 

Attorneys for Plaintiff, 
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District of Columbia, to wit: 

Pei'soiially appeared before me, a Notary Public in and 
for the said District, B. R. ToLson, who being* first duly 
sworn deposes and says that he is the i\Ianag:er of the plain¬ 
tiff, The Washington Terminal Company, and has knowl¬ 
edge of the facts set forth in the bill of complaint hereto 
annexed, and is authorized to make this affidavit; that the 
matters and things therein set forth as of personal knowl¬ 
edge he knows to' be true, and those stated upon informa¬ 
tion and belief he believes to be true. 

B. R. TOLSON. 


Subscribed and'sworn to before me this 25th dav of June 
A. D., 1934. 

[notarlvlse.^l.] F. JOSEPH BRESNAHAN, 

i Notary Public, D. C. 

^[y commission expires iMarch 6, 1939. 

10 Plaintiff’s Exhibit No. 1. 


Edward Richard Gookin, M. D. 

1113 16th Street, N. W. 

Washington, D. C. 

Februarv 27, 1934. 

]Mr. King, 

U. S. Workman’s Compensation Comm., 

803 G Street, N. AV., 

AVashington, D. C. 

De.\r Sir : 

I am inclosing the history of the final findings in the case 
of Hubert Poff, Employee of the AA'ashington Terminal 
Company, who was injured on the 15th of June 1932, by 
burns from Ammonia. 

AA^hen I first saw him at the Emergency hospital he had 
multiple burns of both eyes, face, upper portion of body, 
he had inhaled ^ome of the fumes and had an upper res- 
piratoiw irritation. 

He was unable to see even light during the first two weeks 
in the hospital, he developed very deep ulcers of each cor¬ 
nea with complete anesthesia of same. His respiratory 
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condition did not clear up and I requested that a Npse and 
Throjit man see him. Who proved on examination October 
29, 1932, that the patient had a very severe pansinusitis, 
and that only increased drainage and ventilatiorj would 
improve his condition, this was done and most of tjie bony 
septum was removed which made both nasal chamb(^rs one. 
Permanent windows were also made in both antr4. 

On December 28, 1932, I came to the conclusion that this 
patient could not be hel|)ed any longer by me in his left 
eye, he had Snellen 20/200 for distance and 14-140 f|or near 
giving him a 20 t)er cent permanent visual efficienc;’ and a 
75 percent loss of his visual fields. In his right eye he 
had 20/40 and 14/35 for near which gave him 7(!.5 per¬ 
cent visual efficiency and a 25 percent loss in hi^ visual 
fields. 

I examined this patient at my office today and that 
there has been no change in the distant vision or the near 
vdsion or the visual fields in either eye, he still has |a large 
permanent leucoma of both corneas, also has anesthesia 
of same and a small Svnechia of the left eve. 

Verv trulv vours, 

‘ " (S.) EDWARD R. GOOTHN, ^I. D. 


ERG/ s. 


Pl.\intiff’s Exhibit No. 2. 


I 

United States Employees’ Compensation Commission, 
District of Columbia Compensation District. 

Case No. 20-13. 

I 

In the Matter of the Claim for Compensation Un^er the 
District of Columbia Workmen’s Compensation |\ct. 

I 

Hubert M. Poff, Claimant, | 


Washington Terminal Company, Employer and Self- 

Insurer. 


Compensation Order—Aivard of Compensation. 

i 

Such investigation in respect to the above-entitled! claim 
having been made as is considered necessary, and np hear- 

2_6407a I 
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iiig having been applied for by any interested party or 
considered necessary by tlie Deputy Commissioner, the 
Deputy Commissioner makes the following 

Findings of Fact. 

That on the tifteenth day of June, 1932, the claimant 
herein was in the employ of the employer above-named, 
whose address is Union Station, AVashington, District of 
Columbia; that the employer was subject to the provisions 
of an Act of Congress approved May 17, 1928, entitled 
‘‘An Act to provide coni])ensation for disability or death 
resulting from injury to employees in certain em})loyments 
in the District of Columbia and for other purposes’U that 
the liability of the employer for compensation under the 
said Act was insured by the said employer’s qualifying as 
a self-insurer; that on said day the claimant herein, while 
in the enq)ioy of the employer above-named as a machinist 
helper, sustained personal injury which arose out of and 
occurred in the course of his employment and resulted in 
his disability; that while the claimant was so em- 
12 ployed and Engaged in removing head from a number 
two ammonia pimi]) of the ice plant he was burned 

bv ammonia: that' as a result thereof the claimant suffered 

« 

ammonia burns of the eves, mouth, larvn.x and scrotum; 
that notice of the injury was given to the Deputy Commis¬ 
sioner and to the emplover herein within thirtv davs after 
the date of its occurrence; that the employer furnished the 
claimant with medical treatment, etc., in accordance with 
Section 7 (a) of the Act; that the average weekly wage of 
the claimant at the time of the injury was $24.52 and he, 
therefore, is entitled to compensation at the rate of $1(1.35 
per week, working six days per week; that as a result of 
the injury above described, the claimant suffered temporary 
total disability from June 15, 1932, to December 28, 1932, 
both dates inclusive, a ])eriod of 28.14 weeks, which is 8 1/7 
weeks in excess of that provided in Section 8 (c) (22) of 
the Act; that as a further result of the injury the claimant 
has a permanent partial disability of 100% loss of vision 
of the left eye and in addition thereto has a permanent 
partial disability equivalent to 25% of such disability as 
he would have sustained had he lost the vision of his right 
eve; for which under Section 8 (c) (19) of the Act he is 
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entitled to compensation for 200 weeks at $16.35 pj)!’ week; 
that the claimant is entitled to compensation for telnporary 
total disability in excess of that provided in Sectibn 8 (c) 
(19) of the Act for 8.14 weeks and for permaneni partial 
disability for 100% of loss of vision of left eye, ^nd 25% 
loss of vision to the right eye, for a period of 200 weeks, 
making a total period of disability of 208.14 weeks; that 
compensation for 208.14 weeks at $16.35 per week amounts 
to $3,403.09; that compensation has accrued from Ifune 15, 
1932, to and including ]^[arch 20, 1934, a period of 92 weeks 
at $16.35 per week, amounting to $1,504.20, which 
13 amount is due and payable forthwith. j 

Upon the foregoing findings of fact, the j Deputy 
Commissione]', makes the following j 

Award. 

That the employer, Washington Terminal Company, a 
self-insurer, shall pay to the claimant herein comp(msation 
as follows: For tem])orary total disability and permanent 
partial disability for a period of 208.14 weeks, beginning 
June 15, 1932, at the rate of $16.35 per week, aniounting 
to $3,403.09; shall pay accrued compensation from June 
15, 1932, to i\[arch 20, i934, a period of 92 weeks at the rate 
of $16.35 per week, amounting to $1,504.20, which amount 
is due and shall be ])aid forthwith; shall continue to pay 
compensation beginning March 21, 1934, at the rate of 
$16.35 per week, ])ayable every two weeks, until the full 
amount of the award, namely, $‘1,403.09, has been i)i|id; and 
shall pay to the attorney, Claude A. Thompson, attotney fee 
in the amount of $25.00, which amount shall be a lien against 
the unpaid installments of compensation, and shall furnish 
such necessary medical, surgical, hospital and other care 
and treatment as the nature of the injury and the process 
of recovery may require. I 

Given under my hand at Washington, D. C., tliis fifth 
dav of April, 1934. 

(S.) R. J. HO AGP], 

Deputy Com miss /ob er, 
District of Columbia Compensation District. 

Proof of Service. 

I hereby certify that a copy of the foregoing U|Ompen- 
sation Order was sent by mail to the claima|nt, the 
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14 employer, and the attorney for the claimant, at the 
last known address of each as follows: 


Name. Address. 

Hubert M. Poff.'.'‘..‘H L'» Street. N. E.. Washington. D. C. 


Washington Terminal Cbmpany_L’nion Station, Washington. D. C. At¬ 

tention : Mr. PN’erett S. Stille, Claim 
.\geiit. 

Mr. Claude .V, Thomp-son..Mnnsoy Building. Washington. I). C. 

(S.) R. J. HOAGE, 

Deputy Comm issioner. 

Mailed April 5, 1934. 

Pl.4Intiff’s Exhibit No. 3. 


Wm. Thornwall Davis, M. D. 


Ernest Sheppard, M. D. 

927 Farragiit Square. 

Washington, D. C., April 5, 1934. 


Dr. Alexander, Union Station, 
In re Mr. Hubert M. Poff. 


Historv: Ammonia pump blew in his face on June 15, 
1932. 

Treated at Emergencv. 

Diagnosis: 1. Macula cornea—left eve. 

2. Posterior svnechia—left eve. 

3. Anisometropia. 


Opinion: The vision of the right eye corrects to 20/30—iv 
(slowly) and of the left eye 20/40—ii. Further improvement 
may be expected. This visual acuity should be compatible 
with his work. 


ES:u. 


(S.) ERNEST SHEPPARD, M. D. 


15 


Pl.\intiff’s Exhibit No. 4. 


Wm. Thornwall Davis, M. D. 

Ernest Sheppard, M. D. 

927 Farragut Square. 

Washington, D. C., April 11,1934. 

My DEAR Mr. Stille : 


In reply to your letter of the 6th in re Mr. Hubert M. 
Poff, it gives me pleasure to report the following: 
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In the right eye he reads Jaeger one with correc|:ion. 

In the left eve he reads Jaeger eleven. | 

Visual fields are enclosed. I 

The Binocular vision is 20/30 -f- 5. I 

Verv sincerelv, ! 

(S.) ERNEST SHEPFjARD. 

Mr. Everett S. Stille, Claim Agent, The Washington 
Terminal Co., Union Station, City. | 

ES :u. I 

Plaintiff’s Exhibit No. 5. 1 

I 

Edward Richard Gookin, M. D. 


1113-16th Street, N. W., 

Washington, D. C. | 

April 21, 1934. 

Mr. Stille, 

Room 310, 

Washington Terminal. 

My dear Mr. Stille : 

Washington Terminal—Hubert Poff. i 

^ 1 


I made an eve examination of Hubert Poff today and I 

. ... . ^ 
find that he still has 20/40 vision in the right eye, and 

20/200 in the left eye, due to the Leucoma on both porneas 

as a result of his injury on June 15, 1932. The fundus 

appeared normal in both eyes. 

He is wearing, right eye, S—0.50 w. c. plus 1.50, axis 

150; in the left eye, w. c. plus 2.50, a.xis 120. 1 

With the correction he is able to sec 20/20 with il[e right 

eye and 20/30 with the left eye, and can read Jaeg(?r no. 1 

at 14 inches. | 

As you observe the corrections are for astigmatism due 

to the irregular corneal surfaces, caused by the injuify. 

I feel certain that if Mr. Poff wears these lenses as 
16 he must constantly he is now able to resume his 
former occupation. j 

Thank you very much for allowing me to see tl^is case 
again, I am, . j 

Verv respectfully, | 

(S.) EDW. R. GOOKIN. 


ERG/s. 
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17 Plaintiff's Exhibit Xo. 6. 

United Slates Employees’ Compensation Commission for 

the District of Columbia. 

Before Hon. K. J. Hoage, Deputy Commissioner for the 

District of Columbia. 

Xo. 20-13. 

Hubert M. Pofjl Claimant, 
vs. 

The Washington Terminal Company, Employer, Self- 

Insurer. 

Transcript of Testimony at Hearing. 

Pursuant to notice, this matter came on for hearing 
before Honorable H. J. Hoage, Deputy Commissioner, 
United States Einployees' Compensation Commission, at 
Washington, D. C., on the 28th day of May, 1934, at 10 
o’clock a. ni. 


Appearances: 

Claude A. Thompson, Esquire, on behalf of the Claim¬ 
ant. 

John J. Hamilton, Esquire, and Everett S. Stille, Es- 
(piire, on behalf of the Kespondent. 


18 The Deputy Commissioner: This is the case of 
Hubert ]\I. Poff, the claimant, versus The Washing¬ 
ton Terminal Company, the employer, a self-insurer. 

Having been formally set for hearing, the case is pre¬ 
sented for consideration at this time. 


The parties present are: Hubert M. Poll, the claimant in 
person, representt^d by Attorney Claude A. Thompson; and 
representing the respondent are John J. Hamilton, Es¬ 
quire, and Everett S. Stille, Esquire. 

Mr. Thompson, have you any witnesses f 
Mr. Thompson: Xo. As a matter of fact, we do not know 
what their contention is. 


The Deputy Commissioner: The witnesses on behalf of 
the respondent are Doctor Edward R. Gookin and Doctor 
Ernest Sheppard. 
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Mr. Hamilton: They wei’c subpoenaed, and we have Doctor 
Alexander, also. 

The Deputy Commissioner: He was not subpmnaed. 

Mr. Hamilton: Xo, but I brought him in. | 

The Deputy Commissioner: This case arises by rt,kson of 
a claim filed by the claimant on May 20, 193M, in which 
claim he alleges to have sustained an injury whilej he was 
removing the head of an ammonia pump and an explosion 
of the ammonia occurred and as a result thcjreof he 

19 alleges to have suffered injuries to the eyes, Minuses, 
nose, throat, mouth, and bronchial tubes; land he 

states that the air passages were injured and that his taste 
and smell were destroyed, and he further states that he 
was compelled to stop work on June 15, 1932, the date of the 
injury. He further alleges that he did not request the 
employer to furnish medical treatment and that he went 
to Emergency Hospital and was treated by Docter Mar- 
bury, and that he did not give notice of the injury, but the 
employer had knowledge of it at the time of its occurring, 
and he further states that his wages were ^>4.25 a day, 
working six davs a week. 

On March 7, 1934, the claimant appeared before the 
Deputy Commissioner and an agreement was enteijed into 
by both parties of interest on the rating of the loss of 
vision in the left eye in the amount of one hund^-ed per 
cent and in the right eye in the amount of twenty-iive per 
cent. 

An order was issued by the Deputy Commissioneij on the 
5th day of April, 1934. As no review was had in the Su¬ 
preme Court of the District of Columbia, as ])rovided in 
Section 21 of the Act, said compensation order became 
final on the 4th day of ilay, 1934. | 

Said compensation order is to be made a ])ai-t jof this 
record bv reference. ! 

In that order the Deputy Commissioner made a jfinding 
of a loss of vision in the left eye of one hundij'ed per 

20 cent and a twenty-five per cent loss of visiob in the 
right eye. 

After further medical examination of the claimant it 
w’as found that he secured glasses for himself—Gendemen, 
if I make any mistakes, correct me—and that he was able 
to resume his usual occupation and made applicadon to 
resume said occupation. 
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The employer herein believed that the claimant's eye 
condition was not that wliicli was (*sta])lished in the rat¬ 
ing- ^iven in the order issued i)y the Deputy Commissioner, 
and the employer made a|)plication for a modification of 
the award on the ground of a change of conditions, as pro¬ 
vided in Section 22 of the Act. 

The hearing at this time is for the fiurpose of determin¬ 
ing whetlier oi- not the rating establislied by the Deputy 
C’ommissioner in the order issued, above referred to, is to 
stand or to be niodilied. in accordance with Section 22. 

The employer lierein becomes the |)laintiff in this case 
and the burden of jiroof rests upon him to establish proof 
that there is a change of condition sufficient as a basis for 
modifying the award referred to above. 

May I ask, to what extent has the order been complied 
with? How much compensation has been paid? 

!Mr. Stiller Up to date. 

The Deputy Commissioner: Compensation to date? 

Mr. Stiller The last payment was made on ^lay 16 
21 and included compensation ui) to and including 

Mav 16. 

* 

The Deputy Commissioner: Is there anything further 
vou want to sav? 


Mr. Hamilton: No. 

The Deputy Commissioner: Have I covered it? 

Mr. Hamilton: Yes. 

The Deputy Commissioner: Mr. Thompson, what is your 
denial in the matter? 

Mr. Thompson: You stated in your summary of the case 
that an agreement was reached that his disability was one 
hundred per cent to the left eye and twenty-five per cent 
to the right. 

Our contention Is that there was a finding and there was 
a hearing at the time we were here prior to the rendering 
of vour order, finding that to be the ease- 

The Deputy Commissioner (interposing): Just a mo¬ 
ment. There has been no real hearing in the case. You 
had a conference with one of the adjusters, did you not? 


Mr. Hamilton: There was an informal hearing. 

The Deputy Commissioner: That is a conference. There 
is no provision in the Act for an informal hearing. I have 
the signed statements of the claimant’s and Mr. Stille’s 
agreeing to that rating. That was onlv a method of ad- 
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justnieiil as a basis for the order. I can still hear testi- 
iiioiiy now-- 

Mr. Thompson (interposing,): Our contention is 

22 that the ("Commissioner did, upon the findings such 
as he had before him and also upon the interrogation 

of the claimant, find, as a matter of fact, that the blaimant 
sustained such- | 

The Deputy Commissioner (interposing): The lorder is 
made part of the record. Tln*t places the tindiim’s in the 
order. 

2^Ir. Thompson : Yes. Such tindings were includ(Kl in the 
order. 

The De})uty Commissioner: Yes. The findings! are in¬ 
cluded in the order. | 

!Mr. Thompson: Our contention is that an ordjer, hav¬ 
ing been issued in the case, comes under the statute of 
limitations and is made applicable to this situation, as pro¬ 
vided in Section 21 (a) of the Act. 

The Deputy Commissioner: Dead Section 22 of the Act. 
That order is subject to modification if it is proved that 
a change of conditions has occurred, and that is jhe pur¬ 
pose for which we are here this morning; it is to determine 
whether or not there has been a change of conditions. 

Mr. Thompson: Our contention in that respect is- 

The Deputy Commissioner (interposing): That there 
has been no change ? 

Mr. Thomi)son: No. It is that section 22 of the Act ap¬ 
plies only to a case where the claimant finds that his con¬ 
dition is such that it would warrant his applying for fur¬ 
ther compensation, in view of the fact that Sectioij 21 has 
given the right to the employer to contest sucjli order 

23 as the Commissioner might make, and that time 
having elapsed the matter is now res adjudicata, so 

far as the Commissioner is concerned. 

The Deputy Commissioner: Your contention is not in 
keeping with the court decisions and the Act. I aih going 
to hear the evidence in refei*ence to the alleged chknge of 
conditions. j 

Doctor Alexander, I will ask you to stand and b^ sworn 
at this time. j 

(Thereupon Dr. Alexander was duly sworn by the Deputy 
Commissioner.) 


3—6407 a 
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The Deputy (\)nPnissio]io]': Doctor, coino aroiiiicl here 
ami take tliis chair. 

Thereupon Dr. Guy L. Alexander was called as a wit¬ 
ness for and on behalf of the respondent, and havino: been 
l)reviously duly sworn by the Deputy Commissioner, as 
above indicated, assumed the witness stand and, upon ex¬ 
amination, testified as follows: 

The Deputy Commissioner: Give your full name and 
address, Doctor. 

The Witness: Doctor Guy L. Alexander, Room 217 
Union Station. 

Direct examination. 

By Mr. Hamilton: 

24 0. Did you examine the claimant in this case, Hu¬ 

bert M. PoftV after Doctor Sheppai*d had o-iven him 
glasses? A. Yes, I did. 

Q. For what jnirpose did you examine him? 

The De])uty Commissioner: Do T understand that you 
are })utring: Doctor Alexander on the stand as an eye spe¬ 
cialist? 

Mr. Hamilton: Xot exactly. 

The Deputy Commissioner: He is just a g:eneral prac¬ 
titioner? 

Mr. Hamilton: General practitioner. I thought T would 
put him on. 

The Witness: May I say something? I was going to say 
iMr. Poff came in, wanting to return to duty, and he said 
he had glasses on and I found that he had vision requisite 
for his resuming the work- 

Mr. Thompson (interposing): T can’t hear what he says. 

By the Deputy Commissioner: 

Q. Speak a little louder, Doctor. A. Mr. Poff came into 
the office and said that he would like to return to duty, and, 
of course, I examined him. He had glasses, and I examined 
him to see whether he had the propei- vision to meet the 
requirements for tlte position he had. I examined him and 
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round that he had good enough vision, and, of coiirse, that 
became a matter of record in the Relief Department. 

Q. Give us the date of that. A. May l| refer to 
2b my records ? 

Q. Yes. A. (Examining a paper): On April 20 
that was. j 

I 

The Deputy Commissioner: All right. | 


Bv Mi‘. Hamilton: 


Q. Did you test his eyes to determine what th^ amount 
of his vision was with the glasses? A. I did. j 
Q. What did you find? A. He probably had a jvision in 
llie right eye of 20/20 and in the left eye 20/30 witli glasses. 


Q. 

Q. 


By the Deputy Commissioner: 

That is witli correction? A. That is with c 
20/30 and 20/20. Is that what you said? 


I 

I 


rrection. 
A. Yes. 


The right eye was 20/20 and the left eye was 20/$0. That 
is tlie type we use for testing the Terminal claims. 

Q. Did you get the fourteen-inch vision? A. I didn’t 
test him for reading. 

Q. That was just for distance? A. Yes. 


Bv Mr. Hamilton: 


(j. You think that is the strength of his vision at the 
present time with glasses? A. Y"es. 

26 Q. Under your tindings as to the strength of his 
vision, is he permitted to return to his fornjier occu¬ 
pation? A. He meets the requirements for the position 
he holds. 

Mr. Hamilton: That is all. I 


By the Deputy Commissioner: 

Q. That is based on the twenty-foot reading (mtii'ely? 
A. No. 20 type. 

Q. Did you examine the held? A. No, I didn’t examine 
the held. 

Q. Did you make any other examination of the eyes? 
A. No other examination. I 

Q. You just let him- A. (Interposing): Ju^t to test 

the vision. ! 
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Q. You just let lit Ill sec wliat lie could see at twenty feet 
with his Cflasses on ? A. Yes. I he*ured without his glasses, 
of course, he didn’t have much vision. 

Q. You didn't test him without his glasses? A. No. All 
I was interested in'was to find out whether he met tlie re¬ 
quirements for going back to his regular work. 

The Deputy Commissioner: That is all. 

Cross-examination. 

By IMr. Thompson: 

27 Q. Did you examine him with any instruments? 
A. I beg your pardon ? 

Q. Did you examine him with any eye instruments? 
A. No, except with the retracted types. 

Q. He simply looked at the chart on the wall? A. Yes. 

Q. Do you know wliether or not your recommendation to 
tile railroad company to his returning to work would be ac¬ 
ceptable? A. Well, of course, that is a matter for the man¬ 
ager to determine. If I 0. K. them for work, everything 
else being equal, of course, they get the job. He meets the 
requirements at the present time. 

Q. You don't know what the loss to his vision is without 
glasses? A. No. With my estimates up there I have no 
way of estimating that. 

<}. What is his physical condition with respect to his 
other injuries as to his ability to return to work? A. They 
are all right. In fact, he wants to go back to work. 

Hr. Thompson: That is all. 

The Deputy Commissioner: Doctor, how long have you 
known the claimant? A. Let's see. He has been an em¬ 
ployee—I don't know just how long he has been, but I have 
been in contact with him off and on ever since he 

28 was reporting for dutv at the time of this iniurv on 
June 15, 1932. 

Q. Did you know him before that? A. I just couldn't 
place him before that. I suppose he had been in the office 
several times. 

Q. Did you have occasion to examine him before that 
date, as far as your records are concerned? A. I don't 
know whether I examined him or whether my assistant ex¬ 
amined him. 
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Q. Do your records at the office disclose anythijig with 
reference to the condition of his eyes and the time '|\dion he 
went into service f A. His application would showj 

Q. You haven^t got that here? A. I haven’t ^ot that 
with me. | 

The Deputy Commissioner: That is all. | 

Mr. Hamilton: That is all. j 

Mr. Thompson: I would like to ask the doctor ope more 
question. | 

I 

By Mr. Thompson: 

Q. Did the railroad company furnish the glassesj or did 
he furnish them himself? 

The Deputy Commissioner: I read into the record that 
he furnished his own glasses. 

The Witness: He furnished them himself. | 

I 

^h*. Thompson: That is all. 

The Deputy Commissioner: That is all, Doctor. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Thereupon Dr. Ernest Sheppard was called as a \ritness 
for and on behalf of the respondent, and being th<!?n and 
there duly sworn by the Deputy Commissioner, assumed 
the witness stand and, upon examination, testified as fol¬ 
lows : 

The Deputy Commissioner: Give your full name atnd ad¬ 
dress, Doctor. 

The Witness: Ernest Sheppard, 927 Seventeenth Street. 

Direct examination. 

Bv Mr. Hamilton: 

ft' 

Q. Doctor, what is your profession? A. Physicia4. 

Q. Are you a specialist? A. Yes, I am an ophthal¬ 
mologist. 

Q. Did you have occasion to examine Mr. Hubert Poffi, 
this gentleman sitting on the other side of the table ?j A. I 
did. 1 
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Dy the Deputy Commissioner: 

Q. What was the date? A. March 19, 1934, and again 
March 20 and 23, 1934. 

30 Bv ]\Ir. Hamilton: 

* 

Q. Did you make a report of your examination to Doctor 
Alexander on the date of April 5, 1934? A. I did, sir. 

Q. You made another one later on on April 11, 1934? A. 
I did. 

Q. Did you test Mr. Poff for the purpose of having him 
use glasses? A. Yes, sir; I did. 

Q. Did you examine him after the glasses were obtained? 
A. Xo, sir; I didn't check jiis glasses. 

The Deputy (^otiimissioner: Mr. Hamilton, do I under¬ 
stand that the last examination made by Doctor Sheppard 
was on the 23rd of March, 1934 ! 

The Witness: Yes, sir; that is right. 

By the Deputy Commissioner: 

Q. The 23rd of March, 1934, was the last one? A. Yes. 

Q. You have not seen him since that time? A. No, sir. 
I usually request them to come back and have the glasses 
checked, to sec how they are getting along with them, but 
1 don't know whether he understood that. 

The Deputy Cbmmissioner: Of course, it will be neces¬ 
sary to establish -A change of conditions subsequent to April 
5. The order was issued by the Deputy Commissioner, 
making a definite finding on April 5, which estab- 

31 lishes the case, and I am bound by that order unless 
it is shown that there has been a change of condi¬ 
tions since that date. 

By Mr. Hamilton: 

Q. What time did you obtain the glasses? A. I pre¬ 
scribed his glasses on the 23rd of March. 

Q. You haven’t examined him since then? A. No, I have 
not. 

By the Deputy Commissioner: 

Q. Just tell us. Doctor, what the corrected vision showed 
at that time, not that I can use it in this modification of the 
award, but I want it as a matter of record only. 
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The Witness: The vision in the right eye, Maijeh 23, 
without glasses was 20/40 plus 1; with his glasses jit cor¬ 
rected to 20/30 plus 4 or possibly 5; there was soinej doubt 
about That. I 


Bv Mr. Hamilton: I 

^ I 

! 

Q. That is the left eye? A. That is the right eye. | 

Q. That is the right eye? A. Yes. The vision jin the 
left ej’e was 8/200 without glasses and corrected to 20/40 
minus 2 or perhaps minus 3; there was a little doubt about 
that. The reading vision in the right eye was Jaeger’s one 
with his glasses. 


i 

Bv the Deputv Commissioner: | 

I 

Q. That is, corrected? A. Yes, in the right, with 
32 the Jaeger’s, and it corrected. 

Q. That means that corrected the right eye wjas ap¬ 
proximately normal and the left eye was at least eigh|:y per 
cent loss of vision, does it not? A. I don’t have mV per¬ 
centage scale of loss of vision here, but the right eye, for 
practical purposes, could be considered normal. j 
Q. You mean corrected it was normal? A. Yes. j 


Q. At fourteen inches it was normal? A. Yes. 
The Deputy Commissioner: All right. 

Bv Mr. Hamilton: 


Q. At the time when you made this examination di|i you 
make any test as to his field of vision? A. Yes, I dicj. 

Q. What did you find after that examination ? A. I found 
his field of vision was practically normal. | 

Q. Both eyes? A. Yes. 1 

Q. What is that chart (indicating) ? A. That is the fusion 
field chart. 

I 

The Deputy Commissioner: There is no mention m4de in 
the original report of any disturbance in the ! field. 
33 Mr. Hamilton: No, but your Honor will recalljyour 
questioning him as to his field of vision. I df> not 
think you made any finding on that. 

The Deputy Commissioner: No. That is what I say; 
there was no finding made on that. 

Mr. Hamilton: I wanted to clear that up. 
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Bv ]\rr. Hamilton: 

Q. In your opinion is there any prospect oi* still further 
improvement in this man’s vision? Have you your report 
here of April 5? A. Yes, I have a copy of it. Untreated 
I do not think you could expect after this length of time 
any further improvement, but I have had further improve¬ 
ment in these cases by the use of diathermy. 

Q. What is that? A. That is a form of heat—dee]) heat. 

Bv Mr. Hamilton: 

Q. With that treatment what would be your opinion as 
to his improvement ? A. It is impossible to say. It is some¬ 
thing* I have used onlv recentlv, but I think there could be 
a definite improvement in the left eye with that. 

Q. With his present condition would the use of glasses 
be compatible with the occupation that he desires to engage 
in? 


34 Mr. Thompson: Does the Doctor know his occupa¬ 
tion? 

The Witness: Yes. 

By Mr. Thompson: 

Q. What is that? A. Machinist’s helper. If he didn’t 
make or work on fine scales I think he could get along verv 
well, but if he used the fine instruments, he might have 
some difficulty, but I do not think he would have a very 
great deal. I think he could adapt himself to that. 

Q. You do not know whether a machinist’s helper is re¬ 
quired to use such instruments, do you? A. No; I am not 
sure about that. 

Air. Hamilton: You may question the witness. 
Cross-examination. 

By Mr. Thompson: 

Q. Doctor, isni’t it a fact that a man’s field of vision is 
lessened when he wears glasses? A. I beg your pardon? 

Q. Isn’t it a fact that held vision of the eye is lessened 
when one wears' glasses? A. No, that is not my under¬ 
standing. 
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ever iio- 
s nivself 


Q. Isn^t it a fact that glasses obstruct the vic^^• until a 
person is nioi-e or less in front ot an object? A. |Xo, T do 
not think so. | 

Q. You do not pick up an object as quickjy on the 
35 side when you wear glasses as you woul^ looking 
straight ahead without them ? A. I have i 
ticed any trouble that way myself. I w’ear glasse 
for reading or when I am doing work. I never notjiced any 
particular trouble on the side. 1 

Q. When vou wear glasses don't vou ahvavs lift vour 
eyes and look toward the person to catch a vision of him, 
whereas without glasses you might do so without turning 
the head? A. It hasn't been my experience that makes 
anv particular difference in that wav. i 

Q. You have not examined Mr. PotT since the hearing on 
April 5, have you ? A. No, sir, I have not. | 

Q. Where is y’our office? A. 927 Seventeenth St^-eet. 

Q. How long have y’ou been an ophthalmologist^how do 
you pronounce it? A. Ophthalmologist; four y-ears. 

Q. What school did you graduate from? A. Queens. 

Q. Is that in New York? A. Queens University', Canada. 
Q. How long have y'ou been practicing in Washington ? 
A. I have been practicing here nearly' four years. 

3G Q. Did you examine Mr. Potf for the in^surance 
company? A. He was referred by' the Prtidential 
Insurance Company. | 

Q. You were requested to make an examination by the 
Prudential Insurance Company'? A. Yes, sir. 

Q. To determine whether he should waive his premium 
on the policy? 

The Deputy Commissioner: I don’t know as that is of 
any importance. I am not intei'ested in that; I am inter¬ 
ested only' in finding if there is a change of conditions. 
i\Ir. Thompson: There may be some importance in that. 
The Deputy' Commissioner: The doctor’s cxaminatjion has 
not been since the time of the hearing. 

Mr. Thompson: I would like to bring that question out. 
The Witness: Would you say that again, please? 


By' Mr. Thompson: 

Q. You examined him on behalf of the Prudential 
4—6407a 
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aiice Company to determine whether a waiver of ])remiums 
should now be- 

Mr. Hamilton (interposin^:): Ask him what he examined 
him for. 

The Deputy Commissioner: 1 am interested only in his 
lindin£>*s with reference to his eve condition now as com- 
])ared with his eye condition on May 5. 

Mr. Thompson: I want to show whether this wit- 
ness has been biased in anv wav. 

The Deputy Commissioner: It is not of any impor¬ 
tance in determining: whether or not there has been a change 
of conditions. That is the question before me. 

The Witness: I ithink I can answer his question both to 
your satisfaction and to his. 

The Deputy Commissioner: Xot to my satisfaction; it is 
not an important thing here. 

The Witness: ^ly examination would make no difference 
as to whether it was for a waiver of his insurance ])ay- 
ments, or whatever it was. I would examine him entirely 
for the condition that was present. 

By Mr. Thom})son: 

Q. You did examine him for the insurance company? A. 
For the Prudential Insurance Company. 

Q. You sent a copy of that report to the Terminal Com¬ 
pany? A. Yes. 

Q. Why did you do that? A. Why did I send the report 
10 the Terminal Company? 

Q. \es. 

Mr. Hamilton: I will tell you. We asked him for it. 
The Witness: The Terminal Company asked me for it, 

ves. 

» 

Mr. Thompson: Thank you; that is all. 

Mr. Hamilton: That is all. 

By the Deputy Commissioner: 

38 Q. Doctor, these findings are ones made up to the 
23rd, are they not? A. Yes. They include all the 
findings up to the 23rd. 

Q. And the findings that you are reporting here today 
are the same as they were at that time? A. Yes. 
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I 

Mr. Tlioiiipsoii: I wish to state that he has testified that 
the tinding’s were the same as thev were at that tibie. He 
said no examination was made after the 5th. I niQve that 
any testimony on that be stricken, on the ground that he 
has not examined him since the hearing on April 5.| 

Mr. Hamilton: We expect to follow that up ahd show 
that an examination was made since the award. 

The Deputy Commissioner: It will be considered, Mr. 
Thompson, in accordance with your suggestion. | 

That is all. Doctor. j 

(The witness thereupon was excused and retirbd from 
the witness stand.) j 

Thereupon Dr. Edward R. Gookin was called as a wit¬ 
ness for and on behalf of the respondent, and being tlien 
and there duly sworn by the Deputy Coimnissicfner, as¬ 
sumed the witness stand and, upon examination, testified 
as follows: 

39 Direct examination. 

I 

Bv Mr. Hamilton: 

% 

Q. What is your full name. Doctor? A. Ed^vard R. 
Gookin. 

Q. I believe you are an eye specialist? A. Yes. 

Q. Did you treat Hubert M. Poff- 

The Deputy Commissioner (interposing): Ask|him his 
address. I 

j 

Bv Mr. Hamilton: 

*> 

Q. What is your address, Doctor? A. 1113 Sixteenth 
Street, Northwest. 

Q. Did you treat Mr. Foil very shortly after his| injury ? 
A. Yes. I first saw him at Emergency Hospital;! I think 
it was the following dav- 

Q. (Interposing:) You treated him sometiniL' after¬ 
wards? A. It was the 15th of June that I saw him—yes, I 
treated him right along until—well, off and on. 

Q. Until December, wasn’t it? A. Yes. I have got it 
licre somewhere in these papers. (Examining some 
papers.) It was 12-28-32— yes, December of that same 
year. 
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You dicln'l prescribe g-lasses for liini? A. Xo, sir. 
And you made a re])ort to the Terminal Company at 
their request. I believe you made that report to 
this Commission? A. Mr. King. 


By the Deputy Commissioner: 

Q. What is the date of that report ? A. February 17. Is 
lliat tlie one vou refer to ? 


Bv Mr. Hamilton: 

4 

Q. February 27, Doctor. A. To ^Ir. King? 

Q. Yes. A. That is right. 

Mr. Hamilton: That is the report, if your Honor 
please- 

By the Deputy Commissioner: 

Q. (Interposing:) February 27? A. February 27, 1934. 

?^lr. Hamilton: That is the one on which the award was 
made. 


Bv Mr. Hamilton: 

4 - 

Q. On that report you stated that according to your find¬ 
ings examination of his right eye was 20/40. A. 20/40 and 
left eve was 22/100. 

Q. 22/100? A. Yes. 

Q. Did you have occasion to examine this man after he 
had obtained glasses ? A. Y'es. 

Q. You made a report on that to Mr. Stille under date 
of A]Dril 21, didn’t you, Doctor? A. April 21, 1934, 
41 and that is the dav I examined him. 

Q. You examined him on that date? A. Y'es. 

Q. With his glasses what did you find his vision to be? 
A. With his glasses the left eye was 20/20—no; the right 
eve was 20/20 and his left eve was 20/30, and he could 
read his Jaeger's Xo. 1 at fourteen inches. That is the 
normal reading distance—or normal reading line—on the 
Jaeger’s chart. He was wearing a sphere minus 50 with 
a evlinder 150, axis 150, and in the left eve he was wearing 
a cylinder plus 250, axis 120. 

Q. With those glasses what would you say as to his field 
of vision? Was there any restriction? A. Well, no; I do 
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not see—the difficulty of his contractive field are tjhe scars 
on his cornea, and glasses or no glasses vouldil't make 
any dilYerence; it would cut down his field. It jwas cut 
down, an^’^vav, vou see? His field is. He is lirriited be- 
cause of these opacities on the corm’a. 

By the Deputy Commissioner: 

i 

Q. You mean the field obstruction is negiigiblej, so far 
as voui* tcstimonv is concerned ? A. With the glass(is? 

Q. Yes. The field vision is almost unimpairecl except 
from the scars? A. That is it. 

42 Bv ]\[r. Hamilton: 

* I 

Q. What have you to say as to his field with th|3 use of 
these glasses to resume his usual occupation as a Iraachin- 
ist’s helper? Is he able or capable of doing that? Well. 
I donh know what a machinist's helper does. Is he an 
assistant to a machinist? 

Q. Yes. A. Do they read blueprints? 

Q. I su])pose they do; very seldom. A. Mostl^' heavy 
work ? 

Q. Yes. A. I think lie could do it—with the glasses? 

Q. Yes. A. Yes. Of course, without the glasses he is 
cut down to 22/100 and 20/40. 

Hr. Hamilton: I think that is all. 

By the Deputy Commissioner: 

Q. You mean at this time the vision would bo aljout the 
same as it was when vou discharged him? A. Exa(ktlv the 
same. j 

Q. Is there any change in the condition of his eye? A. 
None whatsoever. 


Bv Mr. Hamilton: 

Q. Without the glasses? A. That is the only wa^’ I ex¬ 
amined him up to this last examination, a!nd the 
range in the fields and in the distance were tl:^e same 


43 

as December, 1932, when I discharged him.] 
last examination was had within a month. 

Q. Does the use of the glasses increase the visi 


the field ? A. Yes, indeed. You see, I never suggested the 


wearing of glasses. I never even tried glasses o 


This 


Dn and 


p. him, 


30 


THE \VAJ>lllXGTOX TERMINAL VS. K. J. HOAGE. 


for the reason that I had no particular reason in doin.^• it, 


because that wasn't part of the treatments of the eyes. 
This was something subsequently, which was his own or 
somebodv else’s idea. 


Mr. Hamilton: That is all. 


Cross-examination. 


By Mr. Thompson: 

Q. He still has the same disability to his eyes as he had 

on Februarv 27? A. Yes. He has the same disabilitv that 

*. * 

he had in December, 1932. There lias been no change at all. 

Q. During the whole time that you examined him, there 
was no betterment in his condition ? A. Xo. 

Q. The only betterment right now is as a i‘esult of the 
glasses ? A. Exactlv. If he loses his glasses he is lost. 

Q. I see. You spoke of the field vision being somewhat 
obstructed by reason of scars on the cornea. As a 
44 matter of fact, his field vision is lessened, is it not? 

A. There is a twenty-five per cent loss and a seventy- 
five per cent loss. That is in my report to you. 

Bv Mr. Hamilton: 

Q. That is in your first report to the Commissioner? A. 
Xo: to Doctor xVlexander. 

By the Deputy Commissioner: 

Q. As I understand it, the doctorY report today is iden- 
ticallv the same as it was in December as far as the con- 
dition of the eye is concerned? A. Exactly. 

By IMr. Thompson: 

Q. The glasses do not help his field vision? A. No; they 
can’t be helped. 

Mr. Thompson: That is all. 

]Mr. Hamilton: That is all. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. Hamilton: That is our case, Mr. Commissioner. 

Mr. Thompson: We would like to state for the record that 
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our contention is that it would not be in accordance with 
the law to reduce the claimant’s compensation, hj reason 
of the fact that glasses had in no way bettered hi|s condi¬ 
tion; that is, that in his natural state he is disabled, as 
the Commissioner found in his findings on April 5, 
19d4. ^ 1 

45 The Deputy Commissioner: T might sayj this: I 
do not see any evidence introduced at this!time as 

a basis for me to make a modification of the awr.rd, and 
that beinu* the case, I do not see anv reason for Duttinii’ 
on any further evidence. 

Mr. Hamilton: Our contention is that under th'e Long¬ 
shoremen’s Act the word ‘‘disability” used in the Act has 
meant in the Xew York Act disability resulting in an im- 
pairment to eaiming ca])acity and not as to impair[ment of 
physical condition. 

1 do not know whether you have had the (piestioh up be¬ 
fore, but under the Xew York decisions it has been made 
very clear as to the language in the Act. T will roKn* vour 
Honor to the case of Marhoffer vs. Marhoffer, IIG X'orth- 
oastern, 379, that case coming from N'ew York and inter¬ 
preting the Xew Yoi'k Compensation Act. In the case of 
Bethlehem Ship Building Corporation vs. ^Monohan, 50 Fed¬ 
eral, Second, 457, the court in speaking of the wording of 
the Act said, “I am aware that this statute was copied 
from the Xew York statute”; and in the Circuit Court of 
Appeals for the P'^irst Circuit is a similar speaking- of the 
case, cited on December 17, 1931, in which the court said: 
‘‘The provisions of the Act herein questioned as well as the 
Act itself were taken verbatim from the Act ])assed by the 
legislature of X'ew York.” j 

The Deputy Commissioner: That is all true, Mr. j Hamil¬ 
ton, but what T am seeking is. Can you tell me what | change 
of conditions there is? I am bound by the partieulajr order 
I made now, because it has become final. Wh^t have 

46 you, in your opinion, established by the evidbnee as 
a ground for a change of conditions? 

Mr. Hamilton: Your order became final on Mav 4? 

The Deputy Commissioner: On the 4th day of May, yes. 

Mr. Hamilton: Doctor Gookin’s last examination j of this 
man was on April 21. 

The Deputy Commissioner: He states that the physical 
condition- j 
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Ml*. ITaiiiilton (i]iter])()siiEa') ^ Are }'on fi.mirini>- it as of 
the actual date of the oi'der or of the dale of your ruliun-'/ 

ddie Deputy Coiiiniissioiier: 'idle dale of uiy oixler. 

^Fr. Ilainilloii: That is the 4th of April? 

The Deputy ("oiumissioner: ddiat is the 4th of April. On 
the otli day of A])ril tlie award was made. 1 am asking- you 
wliat. in Doctor (jookinhs testimony was tliere to establish 
iliat tJiere has lieeii a chang-e of conditions suflicient to war¬ 
rant a modification of the award. 

Mr. Hamilton: Well, his examination of Aiiril 21, whicli 
is after the date of the award, was made when this man 
was su])plied with his glasses and he discovered that his 
condition was verV much better in botli eves and that his 
eyes were in a normal condition without his glasses. 

The Deputy Cohimissioner: The only change of condi¬ 
tion that has been shown here is that the man did 
47 not have glasses and now he has glasses, which he 
liurchased himself. 

Mr. Hamilton: After the award was made he was ex¬ 
amined for glasses and glasses were supplied and it was 
developed tliat his condition with glasses was very much 
improved. That is the ground on which we base our claim. 

The Deputy Commissioner: The doctor did not say his 
condition is different. He said it was identicallv the same. 

Mr. Hamilton: Then, his condition with the glasses is 
very much improved. 

If that is so, then this Act, we think under the law, means 
a disability resulting in an impairment of earning capacity. 
This man has been certified back to duty at his own position, 
so far as the evidence shows, having the use of glasses. He 
couldnh carrv on that work before. 

I think that the interpretation of the statute—following 
the Xew York decisions on the Longshoremen’s Act—is 
that if there is a decreased disabilitv of that disabilitv, we 
would be entitled to have vour Honor modifv vour ruling 
to the extent that vou find that the decrease was accom¬ 


plished by the use of the glasses. 

Xow, there are some State decisions based on State com¬ 
pensation acts, which are to the effect that award is based 
upon the actual physical disability irrespective of what he 
can do with glasses or assistance of anv mechanical device. 
That is not the Longshoremen’s Act; that is not the X^ew 
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York rulings. They are based on disabililY as re- 

48 lales to earning capacity. 

Tlie Deputy Commissioner: Inasmuch ai this is 
the first hearing, I would like to have the claimant take the 
stand. I 

I 

Thereupon Hubert M. Poff, the claimant herein, was 
called as a witness for and in his own behalf, aii^I, being 
then and thei-e duly sworn ])y the Deputy Commissioner, as¬ 
sumed the witness stand and, upon examination, testified 

as follows: I 

i 

Examination in Chief. | 

I 

By the Deputy Commissioner : 

Q. Give your full name and address. A. Hubert M. Poff, 
634 B Street, Northeast. 

Q. You are the claimant in this case, are you not? A. 
Yes, sir. 1 

Q. AFr. Poff, how long had you worked for the Washing¬ 
ton Terminal Company? A. Ever since October, j926. 

Q. What kind of work were you doing? A. Oh, I have 
done different kinds of work—machinist's helper, I worked 
in the fire room as a water tender, fire and oil. 

Q. Has that been your work during the whole time from 
1926? A. No. I was on the ice tank a while when I first 
went there. 

49 Q. How long had you been a machinist’s Jielper? 
A. The last time I was helping a couple of months, 

before I got hurt. | 

Q. Had you been a machinist’s helper before that? A. 
Before that? 

Q. How long before that? A. Well, I don’t kilow. I 
hadn’t ])een a helper then until three years. | 

Q. You had been a helper three years before th^t? A. 
Before that. | 

Q. How long had you been helping then? A. I couldn’t 
sav; I don’t know. | 

Q. Would you say it was a month or two? A. lit was 
longer than that, I guess. 

Q. What kind of work were you doing during this last 
5—6407a 
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})criod of time when yon were working* for the coni])any? 
A. At the time I got hurt? 

Q. Just up to the time you got hurt. A. I had been in 
the tire room as a water tender. 

Q. Up to the time you got hurt. You were working as 
a machinisUs lielper about two months f A. Yes. 

Q. AVhat kind of work had you been doing? A. On 
])umps. 

Q. What? Grinding the valves? A. I just turned 
;■)() them down—put in new pistons. 

Q. Did you have to machine new piston heads? 
A. Machine—he did that. 

Q. What kind of work did you do? A. T just helped the 
mechanic. 

Q. Did you operate the machine? A. No. 

Q. Did you just wait on him to get the material? A. I 
helped him tear down and put back. He would tear down 
a pumi:> and I would help him. 

Q. Your work was just bolting, unbolting, and bolting 
it back again? A. Yes. 

Q. Did you have to use cali/>ers in the measurement of 
the machinist’s work? A. No. 

Q. Did you have to get, by gauges, any measurements to 
be used? A. No, sir. 


Bv ?^rr. Hamilton: 

Q. The machinist would do all that? A. Yes. 

By the Deputy Commissioner: 

Q. Did you have to set up the machinery or center any 
work on the machine? A, No. 

51 Q. Your work was purely mechanical work with 

reference to building up and tearing down machines 
that would be repaired? A. Yes. 

Q. Did youi* work require any specialized training? A. 
No, sir. 

Q. Did you wear glasses before you were hurt? A. Yes. 
Q. How long had you been wearing glasses? A. Oh, I 
don’t know; about a year, I guess. 

Q. That was before you were hurt? A. Yes. 

Q. Why did you put them on? A. I had a dizzy spell 
one time and the doctor recommended me to get glasses. 

Q. Who was the doctor? A. Doctor Lloyd. 
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Q. Did you have to wear them after that? A.jlie rec¬ 
ommended that after that. He recommended it |to clear 
up that spell. I 

Q. Did it? A. It cleared up; I don’t know whether the 
glasses did it. i 

Q. You were wearing glasses during this work? | A. Yes, 
during the time. The only thing I found—Doctcir Lloyd 
found at that time was a little color hlinclness at 

52 that time. | 

Q. Have you done any machinist’s work since that 
time? A. No, sir; I haven’t done anything. 

The Deputy Commissioner: I do not think 1 have any 
further questions. 

Cross-examination. 

I 

Bv Mr. Hamilton: 

Q. Your work as a machinist’s helper was j^rhctically 
that of a laborer helping the machinist? A. D(iing the 
dirty work, as I call it. 

Q. You mean the heavy work or helping? A.j Do the 
dirty work, so the machinist wouldn’t have to do |t. 

Q. At the time of this accident you and the niachinist 
were engaged in washing out the ammonia pumj3? A. 
Turning it doMTi for the purpose of putting a ne^y rod in. 
Q. What do you mean by ‘‘a new rod”? A. Piston rods. 
Q. AVas it an ammonia pump? A. Yes. 

Q. Did you open a cock at the bottom of the puiiip to let 
the ammonia in there run out and after it was all jout vou 
would unscrew the head of the pump on top? A.j It was 
on the end. I 

53 Q. On the upper end? A. It was on that (?nd (in¬ 
dicating). There is two ends of the pump. 

Q. Was that pump standing on end? A. It wa.'f laying- 
down. 

By the Deputy Commissioner: j 

i 

Q. It was a horizontal steel pump, direct con^iection? 
A. Yes. 

Bv Mr. Hamilton: 

Q. You had unscrewed the head of this pump and some 
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ammonia blew up and hit you in the face? A. It was full 
of ammonia. 

Q. It blew up and hit you in the face? A. Yes. 

Mr. Hamilton: That is all. 

The Deputy Commissioner: What is the condition of 
your eye as compared with what it was on the 5th of May ? 

The Witness: Without the glasses? 

The Deputy Commissioner: Yes. 

The Witness: I canT see that there is anv difference. 

% 

The glasses got me so I got to wear them. If I don’t put 
them on I feel funny. 

The Deputy Commissioner: Who bought the glasses? 

The Witness: I did. 

The Deputy Commissioner: Where did you buy them? 

The Witness: Iluffer-Shinn, L Street. 

54 The Deputy Commissioner: How much did you 
pay for them? 

The Witness: Fifteen dollars. 

The Deputy Coniinissioiier: That is all. 

Mr. Thompson: I have no (piestions. 

(The witness thereupon was excused and retired from 
the witness stand.) 

The Deputy Commissioner: Is that all? 

Mr. Hamilton: Yes. 

The Deputy Commissioner: All right: the hearing is 
concluded. 

(Thereupon the' instant hearing was concluded.) 

I hereby certify that the foregoing is a complete and 
accurate transcript of the shorthand report of the pro¬ 
ceedings had and testimony presented at the described 
hearing, made by Nicholas Cinciotta, a competent short¬ 
hand reporter and a member of mv staff. 

' H. S. MIDDLEMISS, 

Official Reporter, 
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55 Plaixtiff’s Exhibit No. 7. 

United States Employees’ Compensation Commission, 
District of Columbia Compensation District|. 

I 

Case No. 20-13. j 

I 

In the Matter of the Claim for Compensation under the 
District of Columbia Workmen’s Compensation! Act. 

I 

I 

Hubert M. Poff, Claimant, | 

i 

vs. 

The W.vshixgtox Termixal Co^rpAXY, Employer and 

Self-Insurer. 

Contpcn^aiion Order—Rejection of AppUcatioh for 

Modification of Aivard. \ 

I 

Such investiimlion in respect to the above-entitled claim 
having been made as is considered necessary, and a hear¬ 
ing having been dulv lield in conformitv with law, the 
Deputy Commissioner makes the following 

Findings of Fact. 

i 

That on the 5th day of April, 1934, a compensation order 
was issued in the above-entitled case, which ordOr is to 
be made a part of the record in this case by reference; 
that no i-eview was had in accordance with the provisions 
of Section 21 of the Act and tliat said order becaijne final 
on the fourth day of May, 1934; that the emiDloyer herein 
who is a self-insurer admitted liability for the payjnent of 
compensation and paid such compensation in acciDrdancc 
with the terms of the said order from June 15, 1932, to 
May 16, 1934, both dates inclusive; that on April 2p, 1934, 
the employer herein made application for a formal hearing 
for the purpose of introducing evidence to show that there 
was a change in conditions and that in accordance with 
Section 22 of the Act the award above referred to should 
be modified. 

The alleged change in conditions was supposedljr based 
upon medical evidence as a result of an examina- 

56 tion subsequent to the date of the issue of thfe above 
compensation order. After due notice of l^earing, 

both parties of interest having been represented b^ coun- 
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scl, a liearinu’ was lield on Mav 28, 1934: at the said hear- 
ing the employer asked for a modification of the said award 
on the ground that the claimant’s physical condition with 
reference to the loss of vision in his eyes upon which the 
above compensatidn order was based and for which award 
was made, had improved by reason of the fact that he had 
secured glasses and that he is able to carry on his employ¬ 
ment. 

It is found that the employer herein did not furnish to 
the claimant glasses or any equipment for the purpose of 
restoring his visual efficiencv; that the claimant secured 
the glasses at his own expense in order that the}^ might 
assist him in his vision and that the medical evidence in¬ 


dicated that there' has been no improvement in the visual 
efficiencv of his eves without the use of glasses since the 
date of the last hearing and that the condition of the claim¬ 
ant’s eves at this time is the same as thev were at the 
time of the issue of the original order; that the employer 

herein has failed to establish bv evidence that there has 

% 

been any change hi the physical condition of the claimant 
or that there has been an improvement in his visual effi¬ 
ciency since the date of the last order, or that the use of 
glasses which the claimant purchased to aid in his visual 
efficiency constitutes a change of condition as provided in 
Section 22 of the Act. 


Upon the foregoing findings of fact the request of the 
employer above named for modification of the original 
a.ward above referred to is herebv denied for the reason 

f 

that the employer herein failed to establish by medi- 
cal evidence that there was sufficient change in the 
condition of the claimant’s eyes to justify a modifi¬ 
cation of the award issued on April 5, 1934. 

Given under my hand at Washington, D. C., this fifth day 
of June, 1934. 

(S.) R. J. HOAGE, 

Deputy Commissionerf 
District of Columbia Compensation District. 


Proof of Service. 


I hereby certify that a copy of the foregoing compensa¬ 
tion order was sent by registered mail to the claimant, the 
employer, the claimant’s Attorney, and the Employer’s 
Attorney, at the last known address of each as follows: 
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Xamo. Address. 

Hubert i\r. Poff. 634 B Streetl N. E., 

Washing'toil, J). C. 

The'Wii.shington Terminal Company Attention Mr.| Everett 

S. S t i 11 e, I C1 a i m 
A gent, U nijon St a - 
tion, Was^iinsi-ton, 

D. C. 

Claude A. Thompson, Attorney. Munsey B u1 d i n g, 

Washinadoni 

John J. Hamilton, Attorney. Union Trus 

Washington 

(S.) R. J. HOAGIp, 

Depnty Commissjoner. 

Mailed June 5, 1934. 


i, D. C. 
Bldg., 

. D. C. 

1 
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Anirndwofi to Bill of Complainf. 
Filed July 26, 1934. 






I 

Xow comes the plaintiff, Washington Terminal Cdmpany, 
leave of court ])eing tirst had and obtained, and amends his 
bill of complaint tiled in the above entitled cause by adding 
to the end of the ninth paragraph on ])age 8 of saief. bill of 
complaint, the following: 

‘‘In this connection the plaintiff avers that since the filing 
of the original bill of complaint in this cause, to wit, pn July 
6, 1934, the said defendant Poff applied to this plaiTjitiff for 
reinstatement and return to duty as an employee |of said 
Company, which application was granted, and as if result 
of his seniority in service, he was permitted to retturn to 
work as an oiler, which position nets him a daily \i’age of 
$5.20, whereas at the time of his injury he was working as a 
machinist’s helper at a wage of $4.25 per day. In other 
words, in addition to the compensation of $65.40 peij month 
allowed him by the Deputy Commissioner, he now receives 
a salary 95 cents a day higher than what he was (darning 
before the date of his said injurv. | 

WASHINGTON TERMINAL COMPANY, 
By GEORGE E. HAMILTON, 

General CounseW 

HAMILTON & HAMILTON, 

Bv JOHN J. HAMILTON, 

Of Counsel. 
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59 Moi'tou i(> I)i<i))iUs Bill of Coniplaiiif Filed hi/ 

Defendant Iloar/e. 

Filed Julv 30, 1934. 


Xow comes the defendant, Robert J. Hoag’e, deputy com¬ 
missioner, United States Employees- Compensation Com¬ 
mission, bv Ills atto’rnevs. and moves this Honorable Court 
to dismiss the bill of conpdaint filed herein for the following 
reasons: 


1. That the bill of com])laint filed herein does not state a 
cause of action and does not entitle the plaintiff to any re¬ 
lief in law or equity. 

2. That the bill of complaint with exhibits, including the 
transcript of testimony taken at the hearing before the 
De]mty Commissioner on ^lay 2S, 1934, made a part of the 
bill as Plaintiff's Exhibit No. 6, shows that the rights of the 
injured employee, Hubert M. Poff, to compensation under 
the District of Columbia Workmen's Compensation Law, 
and the extent of the disability he suffered as a result of the 
injury he sustained on June 15, 1932, were fully and finally 
adjudicated in the compensation order, award of compensa¬ 
tion, filed April 5, 1934, and made a part of the bill as Plain¬ 
tiff’s Exhibit No. 2, and said order became final and con¬ 
clusive upon the plaintiff under section 21 (a) of the com¬ 
pensation law; that the Deputy Commissioner was without 
jurisdiction to subsequently review and modify said order 
under section 22 of said law for the reason that the plaintiff 
herein failed to prove at the hearing before the Deputy 
Commissioner tliat there had been a change in the condition 


of the employee's eyes within the meaning of section 22 of 
said law; that, tln^refore, the Deputy Commissioner's con¬ 
clusions of law and findings of fact in the compensation 
order of June 5, 1934, complained of in the bill, and 
60 made a part thereof as Plaintiff’s Exhibit No. 7, are 
not erroneous as alleged in the bill. 

3. That the ].)laintiff’, by its agreement with respect to 
the extent of the disability to the employee’s eyes, is es¬ 
topped to deny the correctness of the compensation order, 
award of compensation, filed April 5, 1934. 

4. That the Deputy Commissioner correctly determined 
the extent of loss of vision of the employee in this case in 
the compensation order filed April 5, 1934, which is not now 
reviewable bv this Honorable Court. 
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5. That said compensation order of June 5, ll)34, com- 
plaim*d of in the bill, is supported by substantial evidence, 
and is in ail respects in accordance with law. 

6. For such other good and sufiicient reasons a|s may be 

shown. I 

LESLIE C. GARXEtT, 

United States Attoi^^ney; 

J, J. WILSOX, 

Assistant United States Attohiey, 
Attorneys for Defendant, R. J. 'Hoage, 

Prcccipe of Hubert M. Poff. 

Filed August 4, 1934. 

Xow comes the defendant, Hubert M. Poif, bv his attor- 
ney, and adopts the Motion to Dismiss the Bill of Qomplaint 
and amendment thereto, and the memorandum ofl authori¬ 
ties in support of the said motion, filed by the defendant, 
Robert J. Hoage, Deputv Commissioner, as and for his own. 

CLAUDE A. THOMPSOX, 
Attorney for Defendant, Hubert M. Poff. 

I 

61 Final Decree. | 

Filed Xovember 19,1934. I 


This cause having come on to be heard upon the motions 
of the defendants to dismiss the bill of complaint, and, after 
argument by counsel for both parties, having been con¬ 
sidered by the Court, it is, by the Court, this 19t}i day of 
Xovember, 1934, | 

Adjudged, ordered and decreed that the motioijis of the 
defendants to dismiss the bill of complaint be and the same 
are hereby granted; and the said bill of complainit be and 
the same is herebv dismissed. 

F. DICKINSON LETT^, 

Justice. 

Approved as to form: | 

HAMILTON & HAMILTON^ 

Attorneys for Plaintiff. 

From the foregoing decree the plaintiff in op^n court 
does now note an appeal and cost bond is no^v fix^d in the 
sum of $100.00 or a deposit of $50 cash. | 

F. DICKINSON LETTS, 

Justice. 
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Memorandum. 

December 4,1934.—Bond ($100) of plaintiff on appeal ap¬ 
proved and filed. 

62 Decree for Payment of Attorney's Fee. 

Filed December 5,1934. 
#*#♦*** 

Upon'further consideration of the bill of complaint and 
the motion to dismiss filed in the above-entitled suit, it is 
by the Court this 5th day of December, 1934, 

Adjudged, ordered, and decreed that Claude A. Thomp¬ 
son, attorney of record for the defendant, Hubert M. Poff, 
herein, be, and he hereby is, awarded a fee of Fifty Dollars, 
for legal services rendered to the said Hubert M. Poff in 
the above captioned suit in this court; and the said award to 
be a lien upon the comjoensation awarded to the said Hu¬ 
bert M. Poff as of date April 5, 1934, by the Deputy United 
States Employees’ Compensation Commissioner for the 
District of Columbia. 

F. DICKINSON LETTS, 

Justice. 


Assigniyient of Errors. 

Filed December 10, 1934. 

The Court erred: 

1. In dismissing the Bill of Complaint, as amended, of 
plaintiff in the above-entitled cause. 

2. In granting defendant’s motions to dismiss the Bill 
of Complaint, as amended, of plaintiff. 

3. In sustaining the Deputy Commissioner’s conclusions 
of law and findings of facts of June 5, 1934, based solely on 
the natural visual efficiency of the eyes of the defendant, 
Poff, and refusing to take into consideration the improve¬ 
ment in his sight produced by the use of glasses. 

6i> 4. In sustaining the Deputy Commissioner’s con¬ 

struction of the Compensation Law, requiring an in¬ 
demnity for loss 'or impairment of a member of the body, 


43 


THE WASHINGTON TERMINAL VS. R. J. HOAGE.l 


rathoi’ than awarding compensation for disability i^esnlting 
from impairment of earning capacity. 

5. In other respects ajDparent of record. 

HAMILTON AND HAMILTO^^ 

By JOHN J. HAMILTON, 

Attorneys for Plaintiff^ 

Wasliington Terminal Con\pany. 

\ 

Service of a copy of the foregoing Assignment of Errors 
acknowledged this lOtli dav of December, A. D. 19134. 

J.J. WILSON, I 

Asst. U. S. Aft or key, 

Attorney for Defendant, Robert J. itoaqe. 
CLAUDE A. THOMPSON, 
Attorney for Defend-ant, Huhert 3/, Poff. 

Designation of Record. \ 


Filed December 10, 1934. 


Now comes the Washington Terminal Company, a cor¬ 
poration, the appellant in the above-entitled cause and des¬ 
ignates the parts of the record which it desires to have 
included in the transcript, said parts being considered suf¬ 
ficient for the determination of the questions raisecj on ap¬ 
peal, namely: j 

1. Bill of Complaint and Exhibits (7). | 

2. Amendment to Bill of Complaint. 

3. Motion of defendant, Robert J. Hoage, Deputy Com¬ 

missioner, to dismiss Bill. | 

64 4. Praecipe of defendant, Hubert M. Poff, ajdopting 

motion to dismiss Bill of Complaint and amendment 
thereto filed by Robert J. Hoage, Deputy Commissioner, 
August 4, 1934. I 

5. Final decree dismissing Bill of Complaint with note 
of appeal thereon. 

6. Memorandum; undertaking for costs on appeal ap¬ 
proved and filed. i 

7. Decree for payment of attorneys fee, togethei] with a 

copv of this Designation. | 

HAMILTON &. HAMILTON, 

By JOHN J. HAMILTON, I 

Attorneys for Appellant. 
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Service of a copy of tlie above Desig-nalioii of Record 
ackiiowleducd this lOtli dav of December, A. 1). 19:U. 

J.‘j. WILSON, 

' Attorney for Robert J. Iloaye, 
Deputy Conimis.Aoner, Appellee. 
CLAUDE A. THOMPSON, 
Attorney for Hubert M. Poff, 

Appellee. 

(ib Supreme Court of the District of Columbia. 


I-NiTED States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Sujireme Court 
of the District of Columbia, herebv certify the foregoing 
])ages numbered from 1 to 64, both inclusive, to be a true 
and cori'ect transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcrijU, in cause No. 57M69 in p]quity, wherein The 
Washington Terminal Company, a corporation, is ])lain- 
tilTand Robert J. lloage, Deputy United States Employees' 
Compensation Commissioner for the District of Columbia 
and Hubert M. Poif are defendants, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 2nd day of February, 1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 6407. The Washington Terminal Company, a Cor¬ 
poration, Appellalit, vs. Robert J. Hoage, Deputy Commis¬ 
sioner, L’liited States Employees’ Compensation Com¬ 
mission for the District of Columbia, et al. United States 
Court of Appeals for the District of Columbia. Filed Feb. 
4, 1935. Heniy W. Hodges, Clerk. 


(5960-C) 




United States Court of Appeals for the 

District of Columbia 


JANUARY TERM, 1935. 


No. 6407 


TllK WASIIIXOTOX Tl-:R.MrX.\I. COMPAXV, 

A (’oUPoRATIOX, Ari’ELT.AXT, 


V. 


nOBKfiT J. HOAGK, Deputy (’(nnrissioyER, United 
States Kmpeovees* (’omi-exsation CoMMissrox for 
THE District of Coi.cmiua, and IIUBKHT POFU, 
Appelt.ees. 


BRIEF OF APPELLANT, THE WASHINGTON 
TERMINAL COMPANY. 


rrE()R(;E E. TTamtt.tox, 

John J. IIamh.tox, 

Georce E. Hamtt.tox, Jr., 
TIe.vt;v R. Gower, 

Afforucijs for Ajjpellant, 


PKKSS OK jriU) A DKTW K.ll.) k. IN('.. WAS^H INCTON. \K <’. 





INDEX. 


Subject Index. 

Page 

I. Statement . 1 

11. Assijrnment of errors. 7 

III. Argument .. S 

A. The orders of the deputy commissioner of April 5. 19II4, 
and June o. 1938 were each comi>ensation orders, and 
under a proper interijretation of the law either one or 
lM)th of said orders could be changed or modified by 

the deputy commissioner. 8 

H. Tile Longshoremen’s Act being a reproiluction of the New 
York Act. should be con.strued in the same manner as 
the latter act has been construed by the New York 
courts . 14 

C.\SES Cited. 

Bethlehem Shipbuilding Corp. v. Monahan. 54 F. (2d) 349. 15 

Bochecchio v. Charnin Contracting Co.. 209 N. Y. App. Div. 019. 18 

Bo.<carino v. Carfagno & Dragonette. 115 N. E. 710.. IS 

Cline V. Studebaker Cor]>.. 189 Mich. 514. 19,22 

Consol. Coal Co. v. Industrial C’om.. 314 111. 52G. 24 

Brings v. Pierce Arrow Motor Car Co.. 182 N. Y. App. Div. 445. 17 

Cigleo V. Dorfman et ah. 138 Atl. 448. 18 

(irnf V. Nat'l Steel Products Co.. 25 Mo. App. 702 . 20 

Matter of Jensen v. Sou. Pac. Co.. 215 N. Y. 514. IS 

Johannsen v. Iron Works. 97 N. J. Law 509. 26 

Kelley v. Prouty et al.. 20 Pac. (2d) 769. 19 

McCormick Steamship Co. v. U. S. Employees’ Compensation Com.. 64 

F. (2d) 84... 22 

McNamara v. Mcllarg-Barton Co.. 2(X) N. Y. App. Div. 189. 18 

Marhoffer v. Marhoffer. 220 N. Y. 543: 160 N. E. 379. 15.16 

Marland Refining Co. v. Colbaugh. 110 Okla. 238. 20 

Massett v. Armerford Coal Mining Co.. 82 Pa. Sui>erior Court 579_10.21 

Novak V. State Workmen’s Ins. Fund et al.. 173 Atl. 827. 21 

O’Brien’s Ca.se. 228 Ma.ss. 211.. 18 

Allessandro Petrillo v. Marioni. 131 Atl. 164. 26 

Powers Case. 252 Mich. 639 .. 19 

Travelers Ins. Co. v. Richmond. 291 S. W. 1087. 19,21 

IT. S. Smelting. Refining & Mining Co. v. Evans, 35 F. (2d) 459. 21 

Valentine v. Sherwood Metal Working Co.. 189 N. Y. App. Div. 410.. 17 


—6129-C 





























I 

United States Court of Appeals fdr the 

j 

District of Columbia 

I 

JANUARY TERM, 1935. ! 


No. 6407 


THE WASHINGTON TERMINAL COMPAkw, 

A Corporation, Appell.vnt, i 

I 

V. I 

i 

ROBERT J. HOAGE, Deputy Commissioner, Cnited 
States Employees’ Compensation Commissiojn eor 
THE District of Columbia, and HUBERT M. IfOFF, 
Appellees. I 


BRIEF OF APPELLANT, THE WASHINGTON 
TERMINAL COMPANY. 


I. 

Statement. 


This is an appeal by the plaintiff below. The Washington 
Terminal Company, from a decree of the Supreme Court 
of the District of Columbia dismissing the bill of complaint 
of the appellant filed for the purpose of obtaining a review 
of certain compensation orders entered by the Deput^y Com- 
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nussioner on June 5, 1934, and April 5, 1934, and for modi¬ 
fication or settiiiii* aside in whole or in part of said orders 
and the awards made thereunder of compensation to the 
defendant Poff. 

The bill of complaint i*ecites tliat the Washington Ter¬ 
minal Company is a common cariaer in the District of Co¬ 
lumbia, and is subject to the provisions of the Act of Con¬ 
gress approved May 17, 1928, entitled “An Act to provide 
compensation for disability or death resulting from injury 
to employees in certain employments in the District of 
Columbia, and for other purposes,'’ and that the liability 
of the employer for compensation under said Act was in¬ 
sured by the said employer's (pialifying as a self-insurer. 
That on the 15th day of June, 1932, the defendant Hubert 
M. Poff was in theieni])loy of the plaintiff as a machinist’s 
helper, his duties being those of a laborer, requiring him to 
assist and wait on the machinist with whom he was work¬ 
ing. That on said date, while said Poff was engaged with 
the machinist in dismantling a certain ammonia pump in 
the ice plant of plaintiff for the purpose of repairing 
same, and while he was removing the head of said ammonia 
pump a small quantity of ammonia escaped from said pump 
and struck him in the face, causing him serious injury to 
his left eye and a less serious injury to his right eye. He 
was thereupon removed to the Emergency Hospital and 
placed under the care of plaintiff’s surgeon, and an eye 
specialist, both of whom treated him at the expense of the 
plaintiff. 

Subsequently he filed his application with the Compensa¬ 
tion Commission for the District of Columbia for allowance 


of compensation for the injuries thus received. 

An informal hearing or conference was had before the 
Deputy Commissioner on March 7, 1934, at which time the 
Deputy Commissioner had before him the report of the eye 
specialist, Dr. Edward K. Gookin, dated February 27, 1934, 
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showing the result of his treatment of the eveb of the 


defendant Polf. In said report Dr. Gookin stated! 
elusions as follows: 


his con- 


“On December 28, 1932, I came to the conclusion 
that this patient could not be helped any longer by me; 
in his left eye he had Snellen 20/200 for dist^mce and 
14/140 for near, giving* him a 20 per cent permanent 
visual efficiency and a 75 i)er cent loss of lifs visual 
fields. In his right eve he had 20/40 and l!4/35 for 

1—' % ' I / 

near which gave him 76.5 ])er cent visual efficiency and 
a 25 per cent loss in his visual fields.” | 

I 

All of which will more fully a|:)pear from a true copy of said 
report attached to the bill of complaint and mark(id Plain¬ 
tiff’s Exhibit No. 1 (Rec. 8). 

At that hearing no other evidence was offered as to the 
condition of the eyes of the defendant Poff, and thereafter 
the Deputy Commissioner made his findings of jfact and 
award under date of April 5, 1934, a true copy of I which is 
attached to the bill of complaint and marked rjlaintiff’s 
Exhibit No. 2 (Rec. 9). 

In said findings of fact the Deputy Commissioi]j( 
mined as follows, among other things: 

‘^that as a further result of the injury the 
has a permanent partial disability of 100^ loss of 
vision of the left eye and in addition thereto h|as a per¬ 
manent partial disability equivalent to 25% of such 
disability as he would have sustained had hd lost the 
vision of his right eye; for which under Section 8 (c) 
(19) of the Act he is entitled to compensation for 200 
weeks at $16.35 per week; that the claimant ii entitled 
to compensation for temporary total disability in 
excess of that provided in Section 8 (c) (11^) of the 
Act for 8.14 weeks and for permanent partial dis¬ 
ability for 100% of loss of vision of left eye, ^nd 25% 
loss of vision to the right eye, for a period of 200 
weeks, making a total period of disability bf 208.14 

2A 


er deter- 


claimant 
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weeks; that compensation for 208.14 weeks at $16.35 
per week amounts to $3,403.09; that compensation has 
accrued from June 15, 1932, to and including- ^larch 
20, 1934, a period of 92 weeks at $16.35 ])er week, 
amounting to $1,504.20, which amount is due and pay¬ 
able forthwith^’ (Rec. pp. 10-11). 


Pursuant to the award of the Deputy Commissioner, the 
plaintiff })aid to the defendant Poff all compensation due 
him under said award from time to time, when and as the 
same became due and j^ayable (Rec. 16). 

The bill further recites that while the defendant Poff 
was under treatment by Di*. Gookin, and up to and includ¬ 
ing April 5, 1934, when said award was made, neither the 
said defendant nor the said Dr. Gookin suggested the advis¬ 
ability or necessity of having said defendant's eves tested 
for the purpose of detei'inining whether glasses would be 
of any assistance to him in enabling him to pursue his call¬ 
ing as a machinist’s helper, and that matter received no 
consideration from the Deputy Commissioner in making 
his award. 


After said hearing was held l)efore said Deputy Com¬ 
missioner, but before the award was actually made, the 
defendant Poff, without notice to this ])laintiff or to the 
Deputy Commissioner, consulted another eye specialist. Dr. 
Ernest Sheppard, \vho determined that the ])atient would 
be greatly assisted in his sight in both eves with the use 
of proper glasses. Said glasses were thereupon prescribed 
for said defendant, with the result that with the use of said 
glasses the vision of the defendant Poff was shown to be 
almost perfect in his right eye, and the vision of his left 
eye was restored to the extent of 50 per cent of its normal 
vision. (See testimony of Dr. Shei)pard, Record 22.) 

Thereafter, on April 20, 1934, the defendant Poff visited 
the office of Dr. Guy L. Alexander, he being the physician 
regularly employed by the plaintiff to examine applicants 


for employment or re-employment by plaintitf, \\t which 
time the said Potf stated that because of the result accom- 

I 

plished by his said glasses he desired to return jto work, 
and wanted Dr. Alexander to certify to his fitness for so 
doing. ^Whereupon Dr. Alexander did examine th^ defend¬ 
ant Poff for the pui*pose of testing his vision witlij glasses, 
and according to the test used bv the doctor he fbund the 
vision of the right eye for distance was 20/20 ancjl his left 
eye 20/30 with glasses. The doctor made no test for read¬ 
ing, but the test used by him was sufficient to enabje him to 
determine that the said Potf was qualified to be restored to 


duty. Dr. Alexander thereupon directed the d^'endant 
Poff to have his eyes again examined with the use o|f glasses 
by Dr. Edward E. Gookin for the purpose of testing the 
extent of his vision with the use of the glasses pi^escribed 
by Dr. Shep])ard, and Dr. Gookin, on April 21, 1934, re¬ 
ported his findings verifying the diagnosis of Dr. Shep¬ 
pard. A true copy of Dr. Gookin’s said report was sent to 
fMr. Stille, Claim Agent of the 'Washington Termiial Com- 

I 

pany, and is found in the Record, page 13. | 


As a result of the reports of said doctors certifying that 
the sight of the defendant Poff with the use of glasses had 
been restored almost completely in his right eye, and was 
50 per cent perfect in his left eye with the use of glasses, 
and that said defendant was capable of resuming hi^ former 
occupation the plaintiff thereupon on April 23, 19t34 (Rec. 
37) filed an application with the Deputy Commissioner re¬ 
questing a rehearing on the award theretofore made on 
April 5, 1934, for the purpose of reviewing the compensa¬ 
tion order entered by the Deputy Commissioner, and de¬ 
termining whether there had been a sufficient chang'e in the 
earning capacity and the condition of the sight of said de¬ 
fendant as a result of the use of glasses to warrant a modi¬ 
fication of said award. The Deputy Commissioner! granted 
said rehearing, and set the same for May 28, |l934, at 


which time cill three of said doctors and the said defendant 
Poff testified. 

Thereafter the Deputy Commissioner made and filed a 
new finding* of fact and a new compensation order under 
date of June 5, 1934, in which he took the ])osition that be¬ 
cause the testimony showed no improvement in the visual 
efficiencv of the eves of the defendant Poff, without the use 
of glasses, since the date of the first compensation order of 
April 5, 1934, the a])plication of the plaintiff for a modifi¬ 
cation of said first compensation award was denied. A true 
copy of said second compensation order and ]*ejeclion of 
application for modification of award is found on page 37 
of the Record. 

The bill then avefs that the reasons stated by the De])uty 
Commissioner in his second compensation order of Juno 
5,1934, for refusing to modify the original order and award, 
present squarely for consideration the question as to 
whether under the Longshoremen's Act the Dei)uty (\)m- 
missioner is authorized and required to take into considera¬ 
tion the improvement in earning capacity as a result of 
the increase in sight by the use of glasses and to make his 
findings accordinglv, or whether he should base his find- 
ings solely on the visual efficiency of the eyes without the 
use of glasses. 

The facts involved are practically undis])uted, and the 
question for determination by this court is the ])roper 
interpretation of the law as ap])lied to the facts. 

The plaintiff respectfully submits that the Deputy Com¬ 
missioner erred in his conclusions of law and findings of 
fact in his compensation order of June 5, 1934; that said 
rulings were not justified or supported by the uncontra¬ 
dicted testimony, and were contrary to the law, because he 
based his conclusions and findings solely on the natural 
visual efficiencv of the eyes of said defendant Poff as the 
same existed at the date of the original hearing of March 


7, 1934, and refused to take into consideration the improve¬ 
ment in sight and earning capacity of said defendant pro¬ 
duced by the use of the glasses prescribed by Dr. Sheppard. 
In effect he construed the statute as providing daiiiages or 
an indemnity for the loss or impairment of a nuimber of 
the body rather than as an act providing for compensation 
for disability resulting in impairment of earning (fapacity. 

In this connection, the plaintiff obtained leavi^ of the 
lower court to file an amendment to its bill of complaint 
(Rec. 39), setting forth the following facts: I 

since the filing of the original bill 
of complaint in this cause, to wit, on July 6, !(-934, the 
said defendant Poff applied to this plaintiff for re¬ 
instatement and return to duty as an employed of said 
coinj^any, which application was granted, akd as a 
result of his seniority in service he was perijiitted to 
return to work as an oiler, which position nets him a 
daily wage of $5.20, whereas at the time of his injury 
he was working as a machinist’s helper at a|wage of 
$4.25 per day. In other words, in addition to ^he com¬ 
pensation of $65.40 per month allowed him by ^he Dep¬ 
uty Commissioner, he now receives a salary [95 cents 
a dav higher than what he was earning before!the date 
of his said injury.” j 

II. 

Assignment of Errors. 

The Court erred: 

1. In dismissing the bill of complaint, as amended, of 

plaintiff in the above-entitled cause. j 

i 

2. In granting defendant’s motions to dismiss t^ie bill of 
complaint, as amended, of plaintiff. 

3. In sustaining the Deputy Commissioner’s conclusions 
of law and findings of fact of June 5, 1934, based solely on 
the natural visual efficiency of the eyes of the defendant, 

i 


Poff, and refusing to take into consideration the improve¬ 
ment in his sight produced by the use of glasses. 

4. In sustaining the Deputy Commissioner’s construc¬ 
tion of the Compensation Law, requiring an indemnity for 
loss or impairment cif a member of the body, rather than 
awarding compensation for disability resulting from im¬ 
pairment of earning capacity. 

5. In other respects apparent of record. 

III. 

ARGUMENT. 

A. 

The Orders of the Deputy Commissioner of April 5, 1934, 
and June 5, 1934, were each Compensation Orders, and 
under a Proper Interpretation of the Law either one or 
both of said Orders could be changed or modified by the 
Deputy Commissioner. 

“Disability” is defined bv Clause 10 of Section 2 of the 
Act to mean “incapacity because of injury to earn the 
wages which the employee was receiving at the time of in¬ 
jury in the same or any other employment.” 

“Compensation” is defined by Clause 12 of Section 2 of 
the Act to mean “money allowance payable to an employee 
or to his dependents as provided for in this Act, and in¬ 
cludes funeral benefits provided therein.” 

Section 8 of the law, and other provisions thereof, dis¬ 
closes that it was the intention of the law to provide com¬ 
pensation for loss or disability in earning power, and not 
indemnity or damages for loss or injury to a member of the 
bodv. Section 8 of the law is entitled “Compensation for 
Disability.” 

“Sec. 21. (a) A compensation order shall become 
effective when filed in the office of the deputy commis- 
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sioner as provided in section 19, and, unless jproceed- 
ings for the suspension or setting aside of su'ch order 
are instituted as provided in subdivision (bj of this 
section, shall become final at the expiration of the 
thirtieth dav thereafter. j 

(b) If not in accordance with law, a com}:jensation 
order may be suspended or set aside in wliQle or in 
part, through injunction proceedings, mand^itory or 
otherwise, brought by any party in interest against the 
deputy commissioner making the order, and instituted 
in the Federal district court for the judicial district in 
which the injury occurred (or in the Suprenie Court 
of the District of Columbia if the injury occurred in 
the District) etc.’’ | 

I 

! 

Section 22 of the law as amended May 26, 1934, jprovides 
as follows: 

‘‘Sec. 22. Upon his own initiative, or upon applica¬ 
tion of any party in interest, on the ground of a change 
in conditions, or because of a mistake in a determina¬ 
tion of fact by the deputy commissionei*, the deputy 
commissioner may, at any time ])rior to one year after 
the date of the last payment of compensation, whether 
or not a compensation order has been issued, review’ 
a compensation case in accordance w’itli the pi*ocedure 
prescribed in respect of claims in section 19, and in ac¬ 
cordance w’ith such section issue a new compensation 
order wdiich may terminate, continue, reinsiate, in¬ 
crease, or decrease such compensation. Such new' 
order shall not atfect any compenfsation previously 
paid, except that an aw’ard increasing the compensa¬ 
tion rate mav be made effective from the date of the 
* 

injury, and if any part of the compensation due or to 
become due is unpaid, an aw’ard decreasing the com¬ 
pensation rate may be made effective from the date of 
the injury, and any payment made prior thereto in 
excess of such decreased rate shall be deduct[?d from 
any unpaid compensation, in such manner andjby such 
method as may be determined by the deputy t^ommis- 
sioner with the approval of the commission.” | 
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Section 21 (a) provides that the compensation order shall 
become final at the expiration of thirty days after its entry 
unless it is suspended or set aside, in whole or in part, 
through injunction proceedings, mandatory or otherwise, 
brought in the Federal district court. In the lower court 
the Deputy Commissioner contended that the compensation 
order entered by him on April 5, 1934, became final at the 
expiration of the thirtieth day after the order had be¬ 
come effective, and' that he could not disturb, revoke or 
change that order because no injunction proceedings had 
been brought in the Federal court for that purpose. He 
entirely overlooked the fact that on April 23, 1934, less 
than thirty days after tlio entry of said order, the plaintiff 
had made application to him for a reopening of the case 
and for permission to introduce testimony to show that a 
mistake in fact had been made and a change of conditions 
had occurred which had been discovered and brought to 
his attention after the hearing had on Alarch 7, 1934, and 
before the entry of his compensation order of April 5, 1934. 

Furthermore, after granting the hearing and setting tlie 
case down for the taking of testimony on iMay 28, 1934, he 
overlooked the fact that Section 22 of the law had been 
amended by Act of Congress passed May 26, 1934, which 
amendment gave him the authoritv on his own initiative, or 
upon application of any party in interest, on the ground 
of a change in conditions, or because of a mistake in a de¬ 
termination of fact by the Deputy Commissioner, at any 
time prior to one year after the date of the last payment of 
compensation, whether or not a compensation order had 
been issued, to review such compensation case in accord¬ 
ance with the procedure prescribed in Section 19, and is¬ 
sue a new compensation order which could terminate, con¬ 
tinue, reinstate, increase or decrease such compensation. 
And in his subsequent compensation order of June 5, 1934, 
he overlooked or disregarded the provisions of said 


amended Section 22, as it is apparent that liis rpling was 
based on the provisions of Section 22 as originalH" enacted. 
(Rec. 37.) 

In that compensation order he stressed the fact that 
the plaintiff had not supplied Poff with glasses, and 
that Poff had furnished the same at his own expense, 
merely to aid him in his vision and not to enable :im to re¬ 
sume his employment. 'VVe see no merit in this point. Poff 
never requested plaintiff to send him to another occulist, 
or to purchase any glasses that the doctor migljit recom¬ 
mend. He never advised plaintiff that he had ijurchased 
glasses until he api)eared before plaintiff’s physician on 
April 20, 1934, and advised him that with the use of the 
glasses he was able to return to work, and asked to be re¬ 
stored to duty. Under Section 7 (a) of the lav’ the em¬ 
ployer was not required under the circumstanceis to fur¬ 
nish Poff additional medical services, or pay j any ex¬ 
penses incurred by him. If such had been requested, or if 
plaintiff had been advised that glasses would help his 
vision, it would not only have been required to furr.ish same 
under the law, but would have been anxious to do so to 
protect itself against a larger award of compensation. 

The injunction suit subsequently filed by the plaintiff 

on July 3, 1934, within thirty days of the entry o| the sec- 

1 

ond compensation order of June 5, 1934, was in ^trict ac¬ 
cordance with the provisions of Section 21 (b) of the Act, 
and prayed that the proceedings had before th^ Deputy 
Commissioner on May 28, 1934, resulting in his fii|dings of 
fact and conclusions of law and compensation order of June 
5, 1934, be reviewed by the court and be modified or set 
aside, in whole or in part, and that a proper deerp be en¬ 
tered requiring the Deputy Commissioner to reyerse or 
modify his said order, and to award the defendant Poff 
only such reduced compensation as the evidenc^ showed 
him entitled to, said reduced compensation to be determined 
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by the present earning capacity of said defendant Poff 
when nsing the glasses which had been prescribed for him. 

As fnrtliei’ evidence of the change in conditions and in¬ 
creased earning capacity of the defendant Poff since his 
injury, an amendment was tiled to the bill of coni])laint on 
July 2(), 19^4, alleging that said Poff had resumed his em¬ 
ployment and had been given a better job, which paid him 
95 cents a day more than he received before his injury; 
and in addition to this, the plaintiff, as his employer, was 
required to ])ay him tlie additional sum of $(>5.40 per month 
under the compensation oi’der made by the Deputy Com¬ 


missioner. 

The bill further pi-ayed for an injunction pendente life 
and permanently, restraining the enforcement of the award 
as made by the Deputy Commissioner under date of April 
5,1934, and requiring him to modify the same, and to award 
reduced compensation to the defendant Poff in accordance 
with such decree as might be entered by the court. 

We respectfully submit that it is unnecessary to deter¬ 
mine which of the two compensation orders this proceeding 
should be grounded on. AVe believe that both orders are 
involved, and the jurisdiction of the court could be sus¬ 
tained as to either or both. 

There would seem to be no doubt as to the right of the 
plaintiff to inquire' into the propriety and validity of the 
compensation order of June 5, 1934, because this suit was 
filed within thirtvi davs after the effective date of said 
order as required by Section 21 (a) and (b) of the law. 

As to the compensation order of April 5, 1934, we submit 
that said order never became a final order because within 
thirtv davs after its effective date, and before it could 
become final, to wit, on April 23, 1934, it was reopened and 
a rehearing granted to determine if the compensation pro¬ 
vided in said order should be terminated, continued or 
decreased. 
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The main question which is, therefore, presenited by this 
case, is one involving the proper construction of | the statute 
upon the facts presented in the record. If the iniprovement 
in vision by the use of glasses is to be taken ii^to account, 
then the order of June 5, 1934, was not in accoijdance with 

I 

the law and the evidence offered at the rehearin^^, and said 
order, as well as the order of April 5, 1934, sh[)uld be set 
aside. | 

In this connection, the court will recall the tejstimonv of 
the three doctors at the hearing on May 28, 1934 (Rec. 28 
et seq.), was practically in agreement. Dr. Sheppard, who 
prescribed glasses for the employee, testified (Rec. 23) that 
the vision of the right eye without glasses was 120/40 plus 
1; with glasses it corrected to 20/30 plus 4, j which for 
practical purposes could be considered as normal; that the 
vision of the left eye without glasses was 8/2Q0, but cor¬ 
rected with glasses to 20/40 minus 2, equal to about 50 
per cent of vision. j 

The defendant PofP testified that the work iti which he 
had been employed, and to which he desired to return, was 
that of a laborer, assisting a machinist; that |he did not 
have to read scales or any fine print or blue prints, but 
merely waited upon the machinist; and furtheil, that with 
the use of glasses he felt entirely capable of resuming this 
work. 

The record further shows that on July 6, 1934, he did 
return to his employment, and was given a better job, 
paying him more wages than he had before received. 

This testimonv was uncontradicted and is rqther start- 

I 

ling when compared with the statement of the Deputy Com¬ 
missioner in his first findings of fact dated A^ril 5, 1934 
(Rec. 10), wherein he said: | 

^^That as a further result of the injury tie claimant 
has a permanent partial disability of 100% loss of 
vision of the left eye, and in addition thereto has a 
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permanent partial disability equivalent to 25% of such 
disability as he would have sustained had he lost the 
vision of his right eye.” 


It may be admitted that this statement of the Deputy 
Commissioner was based upon the loss of natural visual 
efficienev of the eves at the date of the first hearing on 
March 7, 1934, without taking into consideration the im¬ 
provement in vision caused by the use of glasses. 

The Longshoremen’s Act was intended to grant com¬ 
pensation for disahilifij to earn wages, which means im¬ 
pairment of earning capacity rather than an indemnity or 
damages for physical loss or impairment of some member 
of the body, as aj^pears from the definitions of the terms 
“disability’-, “compensation” and “wages” appearing in 
Section 2 of the Acty and the provisions of Section 8, which 
governs the payment of “compensation for disability to 
the employee”. 

B. 


The Longshoremen’s Act being a Reproduction of the New 
York Act, should be Construed in the Same Manner as 
the Latter Act has been Construed by the New York 
Courts. 

The Longshoremen’s and Harbor Workers’ Compensa¬ 
tion Act of Congress of March 4,1927, was made applicable 
to the District of Columbia bv Act of Congress of Mav 17, 
1928; and said Longshoremen’s Act is a verbatim copy of 
the New York Compensation Law, which had been con¬ 
strued manv times bv the courts of that State before the 
Act was passed by the Congress; and it will be presumed 
that Congress, in adopting the New York Statute, accepted 
the interpretation placed thereon by the New York Act. 

The Longshoremen’s Act contains no provision dealing 
specifically with the question of allowance of increase or de- 
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crease of vision due to the use of eye glasses, anjd our stat¬ 
ute is entirely silent on the question, and there have been no 
decisions of our courts bearing thereon. 

Clause 5 of Section 8 provides pennanent partial disability 
for the loss of an eye, and Clause 16 of Section 8 provides 
that ^‘compensation for loss of binocular visioh or for 80 
per centum or more of the vision of an eye, shall be the 
same as for loss of an eye,’’ the compensation hi each case 
amounting to 66% per centum of the average weekly wages. 

In deciding a case under the Massachusetts Compensa¬ 
tion Law, the Circuit Court of Appeals of the Fi[i*st Circuit 
in 54 Fed. (2d) 349, speaking of the Longshorejnen’s Act, 
said: I 

i 

“It appears that the provisions of the Act here in 
question (as well as the Act itself) were taken ver¬ 
batim from an act passed by the Legislature of New 
York (N. Y. Consol. Laws, Chap. 67), which had a well 
settled construction before their adoptioij by Con¬ 
gress.” ! 

1 

The court then referred to a number of New '^ork cases 
construing the Compensation Act of that State, and then 
said: 

“Such being the well settled constructio:i of these 
provisions of the New’ York Act at the t'me of its 
adoption in 1927, it is to be presumed that] Congress 
intended that such provisions should be Understood 
and applied in accordance with that construction. In 
other w’ords, that it adopted the Act wdth th(‘ construc¬ 
tion placed upon it by the New’ York courts. Capital 
Traction Co. v. Hoff, 174 U. S. 1; Henrietta Mining 
Co. V. Gardner, 173 U. S. 123.” 


One of the earlier New’ York cases referred | to by the 
court in the above opinion w’as the case of M^rhoffer v. 
Marhoffer, 220 N. Y. 543, and further reported 160 N. E. 
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379. That decision was reaffirmed in a number of later 
New York cases referred to by the court in the above 
opinion. The Marholfer case involved the question of con¬ 
secutive compensation for temporary and permanent dis¬ 
ability, and in discussing the Act the Court of Appeals 
said: 


‘‘The theory of the New York law is not indemnity 
for loss of a member or physical impairment as such, 
but compensation for disability to work made on the 
basis of average weekly wages. The compensation ^ 

means the monev allowance pavable to an emplovee. 

# # # The award is to compensate for loss of earn¬ 

ing power. N. Y. Cen. R. R. Co. v. White, 243 U. S. 

188; Matter of Jensen, v. Sou. Pac. Co., 215 N. Y. 514. 

The compensation awarded the employee is not such ^ 

as is recoverable under the rules of damages applicable 
in actions founded upon negligence. It is based on loss 
of earning power. Matter of Winfield v. N. Y. C. & 

H. R. R. R. Co., 216 N. Y. 284. Concurrent awards and 
consecutive awards based on separate items of physical 
impairment disconnected from earning power, alike 
ignore the fundamental principle that the basis of 
compensation is a sum payable weekly for a fixed time, 
during which the employee is actually or ‘presump¬ 
tively totally or partially disabled and non-productive. 

All compensation acts have their foundation on the * 

failure of the common law to provide a remedy for 
accidental injuries where the employer was not at 
fault and both right and remedy thereunder are un- ^ 

known to the common law.’ The primary purpose of 
this act was to give compensation in those cases where 
no claim of negligence on the part of the employer 
could reasonably be made. ♦ * * jf injury 

detracts more or less from the earning power than 
the period fixed by the statute, it may at least be said ^ 

that the rule is! simple and the scale of compensation 
definite. The word ‘disability’ in the law’ as w’e read it 
therefore means ‘impairment of earning capacity’ and 
not ‘loss of a member..” 


4 
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The New York decisions above quoted or jreferred to, 
interpreting the meaning of the phrase ^^compensation 
for disability’’ as contained alike in the NeV York Act 
and Section 8 of the Longshoremen’s Act, it jseems to ns 
determine definitely that both statutes proviiie for com¬ 
pensation for disability to work and earn ^Vages based 
upon the average weekly wages of the employee, and not 
as providing damages or indemnity for loss of a member 
or physical impairment of the same. | 

We have made a close inspection of the iteported de¬ 
cisions in New York involving the identical question raised 
in this case with reference to the effect of the ujfe of glasses 
in cases of eye injuries, and they seem to entirely sup¬ 
port the appellant’s contention in this case. Said cases 
hold that correcting glasses may reduce or eliminate an 
award for an eye injury. AVe cite from sevi^ral of said 
cases as follows: | 

j 

claimant whose injured eye is rendered normal 
by the use of a glass, but can only be used by closing 
and not using tlie other eye, has not siptained the 
permanent loss of the use of an eye within the mean¬ 
ing of subdivision 3 of section 15 of the AVorkmen’s 
Compensation Law. ’ ’ 

‘‘The theory of the New York law is nc|t indemnity 
for loss of a member or physical impairm|ent as such, 
but compensation for disability to work made on the 
basis of average weekly wages.” 

Frings v. Pierce Arrow Alotor Car Co., 182 N. Y. 
App. Div. 445. 

“An award for the loss of an eye undeji' the AA'ork- 
men’s Compensation Law cannot be sustained where 
the entire testimony is to the etfect that j the injured 
eye with the aid of a proper glass, is nearly normal 
for many purposes. 

A7alentine v. Sherwood Metal AA’’orktng Co., 189 
N. Y. App. Div. 410. j 
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^^The Commission found that the defective vision of 
the claimant can be corrected to normal with glasses. 
This court has i'epeatedly held that where the loss 
of vision may be corrected or supplied by the use of 
glasses no award can be made therefor.’^ 

McXamara v. McHarg-Barton Co., 200 N. Y. 

App. Div. 189. 

‘‘An award for the partial loss of vision cannot be 
be made where it appears that the loss of vision may 
be overcome by the use of glasses.’^ 

Bochecchio v. Charnin Contracting Co., 209 N. Y. 

App. Div. 619. 

“Compensation is not based on the rule of damages 
applied in negligence suits, but in addition to provid¬ 
ing for medical, surgical, or other attendance, or treat¬ 
ment, and funeral expenses, it is based solely on loss 
of earning power.” 

Matter of Jensen v. Sou. Pac. Co., 215 X. Y. 514. 


“Where a servant’s right eye was impaired so that 
he possessed only 20% of the natural vision, but his 
vision could have been improved by introduction of 
an artificial pupil, and the fields of vision were nor¬ 
mal, he was not entitled to compensation as for ‘loss 
of use of the eye^ which is equivalent to the loss of the 
eye. If a servant be denied compensation for loss of 
use of the eye on the ground that he could still see 
and his vision subsequently becomes further impaired, 
the industrial commission has power to reconsider its 
award. ’ ’ 

Boscarino v. Carfagno & Dragonette, 115 X. E. 

710 (Xew York.) 


The decisions of many other States of the Union con¬ 
struing their compensation laws provide that in deter¬ 
mining the visual efficiency of an eye, the use of glasses 
must be taken into consideration. 


Gigleo V. Dorfman et al, 138 Atl. 448 (Conn.) 
O’Brien’s Case, 228 Mass. 211. 
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Powers Case, 252 Mich. 639. j 

Cline V. Stndebaker Corp., 189 Mich. $14. 

Massett v. Armerford Coal Mining Co., 82 Pa. 

Superior Court 579. i 

I 

Travelers Ins. Co. v. Richmond, 291 W. 1087. 

(Texas.) | 

I 

In the case of Kelley v. Prouty et al, 20 Pae. (2d) 769 
(Idaho), it was HELD: 

(Syllabus:) 

‘‘Purpose of Workmen’s Compensation ijaw, except 
as to specific indemnities set forth, is to inake good 
loss of earning power from injury, not to ]|3rovide in¬ 
demnity for physical impairment as such.” i 

“Where vision is impaired as result of Injury, use 
of corrective glasses should be considered in deter¬ 
mining extent of disability except when determining 
right to specific indemnity under the Code.”| 

“Disability of injured hod carrier receiving com¬ 
pensation for injury to eye ceased when, ^^[ith use of 
corrective glasses, he could perform ordinal’y work of 
laboring man and receive usual wages for siich work.” 

I 

The court in its opinion said (page 773): 

“The primary question is. Did the respcpndent, by 
reason of the injury, sutler the total and ioermanent 
loss of sight of his left eye and thus becoh^e totally 
disabled! In answering that question, it must be de¬ 
cided to what extent the use of corrective glasjses should 
or must be taken in consideration because of the fact 
that without glasses the evidence discloses that he is 
able to do but very little if any work in the field of 
labor, but with the aid of glasses he has almost nor¬ 
mal vision in his left eye and is capable oj| carrying 
on work as good as he ever did. * * I 
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After quoting* a few state cases where the corrected 
vision with the use of glasses was not taken into con¬ 
sideration in fixing the award, the court said (page 775): 

‘‘Thus we have analvzed each of the cases cited bv 
this court in support of the proposition that the use of 
corrective glasses should not be taken into considera¬ 
tion in minimizing the disabilitv. Each of the cases 
were decided upon statute law where specific indem¬ 
nity was provided without regard to disability for 
work, with the exception of the California case/’ 

“The following cases, holding that the use of glasses 
is to be taken into consideration in determining the 
amount of disability, are based upon laws providing 
for compensation for disability or impairment of abil¬ 
ity to work or loss of earning power, and not upon 

the theorv of indemnitv for the loss of a member or 

» * 

physical impairment as such. * * * >> 

The court then cites a large number of cases, manv of 
which have hereinbefore been referred to. The court then 
said: 

“In other words, our Compensation Act is to the 
same effect as the laws of those states holding, as in¬ 
dicated in the above cited cases, that compensation is 
to be paid on account of disability or impairment of 
ability to work, or for loss of earning power, and not 
as indemnity for the loss of a member or physical im¬ 
pairment as such, except the indemnities specified in 
section 43-1113; that then the use of corrective glasses 
mav and should be taken into consideration in deter- 
mining the extent of the disabilitv. We believe that the 
decisions above cited are controlling and state the cor¬ 
rect rule to be followed in this state by reason of the 
nature of our Compensation Act, and we so hold. 
Justlv, industrv should bear the burden of the loss of 
earning power or disability to work due to injury sus¬ 
tained by the employee, but, if the employee by means 
of a simple scientific device such as glasses is able to 
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see just as well as he ever did, is capable of! perform¬ 
ing the same kind or class of work, and does carry on 
in the field of labor without, in any sense, being dis¬ 
abled for work, it does not appeal to a sense jof justice 
to say that he has a total and permanent loss of sight 
in both eyes or is blind and that he should reqjuire from 
the industry compensation for total permanent dis¬ 
ability for the remainder of his life.” | 

! 

To the same effect is the case hereinbefore cited of Trav- 

j 

elers Insurance Co. v. Richmond, 291 S. W. 10^7, which 
reversed a prior decision of the Court of Appeals of Texas 
in the same case reported in 284 S. W. 698. | 

I 

Another case on this' point is the case of Novak v. State 
Workmen’s Ins. Fund et ah, 173 Atl. 827 (Pa.). The syl¬ 
labi in that case are as follows: 

“Expressions Toss’ and Toss of the use’ £s used in 
statute respecting compensation for injuries to eye, 
should be given their ordinarv use, and claimant’s eve 
or use of it is not lost unless it is useless in anv em- 

I *' 

ployment for which claimant is fitted. 

Where the left eye of injured employee with vision 
corrected was ‘20 over 70’, or 64 per cent of normal, 
and the other eve was normal, he was not entitled to 
compensation for loss of eye. 

Expression of ‘20 over 70’ is technical etcpression 
used in ophthalmology, and it is not a percentage, but, 
being interpreted, means that with the eye being 
measured one can read the letters on the 70 line of 
the standard Snellen type chart at a distance of 20 
feet.” 

j 

In the case of U. S, Smelting, Refining & Minijag Co., v. 
Evans, 35 Fed. (2d) 459, originating under the Utj|h statute, 
the Circuit Court of Appeals for the Eighth Cirquit, while 
holding that the District Court had no jurisdiction to in¬ 
quire into a complaint made before a State Compensation 

I 

I 


I 

I 


Commission, had this to say as to the ruling of the State 
Court: 

^‘AVe may assume, and it is our opinion, from the 
cases cited that if the case before the commission might 
be reviewed on the merits in the federal courts, appel¬ 
lee, having only a partial loss of vision which was sub¬ 
ject to correction by the use of glasses, did not sustain a 
total disability. 'Cline v. Studebaker Corp., 189 Mich. 
514. The test of| such disability is whether it prevents 
the employee from doing work for which he is adapted 
and not that in which he was injured. Rockwell v. 
Lewis, 168 App. Div. 674, 154 N. Y. S. 893. Our in¬ 
quiry, however, is whether the award of the commission 
was illegal in that it was beyond its jurisdiction and 
if enforced will donstitute a taking of appellant’s prop¬ 
erty without due process of law. * * **• >> 

After holding that the Federal District Court was with¬ 
out jurisdiction over; the case, the Court of Appeals said: 

‘‘Certainlv, we must conclude the commission in this 
case acted although mistakenlv vet legallv and within 
but not beyond its jurisdiction.” 

The above case clearly indicates that if the federal court 
had jurisdiction, it would have held that the employee was 
not permanently industrially blind when the evidence 
showed that he had only a partial loss of vision, which was 
subject to correction by the use of glasses, and that he 
did not sustain a total disability. 

Another Federal decision based upon a somewhat dif¬ 
ferent state of facts; because it did not involve an eye in¬ 
jury, was the case of McCormick Steamship Co. v. U. S. 
Employees’ Compensation Commission, 64 Fed. (2d) 84 
(Cal.). The court had under consideration the same Long¬ 
shoremen’s Act involved in this case. In its decision the 
court said: 
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‘^This is an appeal from a decree dismijssing appel¬ 
lant’s bill of complaint, in which they sought an in¬ 
junction restraining the enforcement of a compensation 
award made by appellees in favor of Verner Kallstrom. 

On February 11, 1928, while an employejs of the Mc¬ 
Cormick Steamship Company, Verner Kaflstorm suf¬ 
fered an injury to his fourth cervical vertiebra, which 
resulted in a permanent partial disability, coming 
under section 8 (c) (21) of the Longshoijemen’s and 
IIarl)oi* AVorkers’ Compensation Act, 33 U. S. C. A. 
par. 908 (c) (21), entitling him to an award of com¬ 
pensation for his disability amounting to 66 2/3 per 
centum of tlie difference between his average weekly 
wages (before his injury) and his wage earning ca¬ 
pacity thereafter in the same employmeht or other¬ 
wise. * * * ?? I 

i 

The Commission had })assed a compensation order on July 
5, 1930, fixing the com])ensation to be paid Kallstrom at 
$3.96 a week, based on tlie wages earned by him from Feb¬ 
ruary 4, 1929, to A])ril 11, 1930, and subsequently it made 
an order increasing this allowance to $8.21 a| week. In 
making tliis increased allowance the Commissibner found 
that claimant was ‘‘still suffering from permahent partial 
disability; that his physical condition had not changed 
since the last order; that his wages have diminished since 
said date because of decreased stevedoring wor|c resulting 
from depressed economic conditions; 

I 

The court then said: j 

i 

“Appellants contend that this order was based upon 
Kallstrom’s decrease in his actual wages after Sep¬ 
tember 18, 1930, rather than a decrease of his wage¬ 
earning capacity, and that therefore the g.ward was 
not in accordance with law. Section 8 (c) (21) of the 
Act, 33 U. S. C. A. par. 908 (c) (21), permit j? a ‘recon¬ 
sideration of the degree of such impairment:,’ that is, 
of wage-earning capacity, and section 22 of the Act, 
33 U. S. C. A. par. 922, authorizes a modification of 


the order due to'a ^change in conditions’, but we do 
not think this applies to a change in earnings due to 
economic conditions. We agree with the statement of 
Commissioner A.' J. Pillsburv of the California Indus- 
trial Accident Commission, concurred in by his asso¬ 
ciates, in an early decision of that Commission (John¬ 
son V. Cluett Peabody Co. et ah, 2 C. I. A. C. 10, de¬ 
cided in January, 1915) as follows: ‘Compensation is 
awarded only for loss of earning power, and the evi¬ 
dence clearly shows that the applicant was able to do 
some work during this period if he could find employ¬ 
ment. The measure of temporary partial disability is 
the difference between the wages which the injured em- 
])loyee earned at the time of the accident and the 

amount which he could earn bv the exercise of 

« 

leasonable diligence thereafter. * * * mere 

fact that an employee, by the exercise of reasonable 
diligence, is unable to find employment, particularly 
during limes when employment is scarce, does not en¬ 
title him to a temporary total disability indemnity. 
Otherwise this Commission would be given relief for 
unemployment instead of for the consequences of in¬ 
dustrial accident.’ * 

It is not the object of the act to create an unemploy¬ 
ment insurance for those who have been injured, but 
merely to compensate for decrease in earning capacity 
due to the injury. There is no evidence in this case 
showing a decrease in earning capacity as distinguished 
from a decrease in wages earned since tlie order of 
July 5, 1930. The award complained of is contrary to 
law, and the intendment of the act and the enforce¬ 
ment of it should therefore be enjoined.” 

In the case of Consol. Coal Co. v. Industrial Commis¬ 
sion, 314 Ill. 526, the Supreme Court of Illinois states the 
rule under a somewhat similar statute as follows: 

“Compensation is not based on physical or mental 
disability except'as it affects the earning capacity, nor 
an opportunity to work, but is based on previous earn- 


ings and earning capacity, and is measu^’ed by loss 
of sncli earning capacity due to the accident.” 

^ i 

The Iwo last mentioned cases stress the fi^ct that the 
Compensation Commission took the position tjiat the em¬ 
ployee’s physical condition had not changed since the last 
order allowing compensation, which rulings were over¬ 
ruled bv the courts. 

- I 

It is apparent, therefore, that the contentic^n made by 
the Deputy Commissioner in the lower court iji this case, 
that the term ‘‘change in conditions” as used iij Section 22 
of the law, means a change in the physical condition of the 
employee, is incorrect, and the language of the section 
intends to refer to a change in the wage earning capacity 
of the employee. While the physical conditioji no doubt 
has its bearing upon the wage eai-ning capacit\| of a man, 
the test laid down in our statute was interpr<feted in the 

above mentioned cases and bv the New York decisions to 

* ! 

mean “change in conditions” affecting the w%e earning 
capacity of the claimant. 

Furthermore, in the second hearing in this cg.se on May 
28, 1934, the Deputy Commissioner made a mistake of fact 
in failing to take into consideration the great |ncrease in 
the earning capacity of said Poff as the result I of the im¬ 
provement in his visual efficiency with the g^asses pre¬ 
scribed for him, as he was required to do under 
of the law as amended Mav 26, 1934. 

It is admitted that there is some lack of uniformity in 
the decisions of the different states on the questions herein¬ 
before discussed, but \ve believe that this is due to the 
difference in the State Compensation Laws on tjie subject. 
The statutes in some states expressly provide thajt improve¬ 
ment in sight by the use of glasses is not to be Considered 

I 

in determining the loss or the rate of compensation, and in 
other states that the use of an artificial limb shduld not be 
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taken into consideration in making- an award. Some of 
those state statutes exi)ressly provide that compensation 
should be based u])on the permanent injury regardless of 
the earning power of the injured employee after such 
injury. 

Thus, the statute I of Delaware ])rovides, among other 
things “for all permanent injuries of the following class, 
the compensation, regardless of the earning power of such 
injured employee after such injury, shall be as fol¬ 
lows 
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In the case of Allessandro Petrillo v. Marioni, in the 
Superior Court of Delaware, and reported in 131 Atl. 1G4, 
the svllabus states: 

“Tn coniy)uting award under Rev. Code 191'), sec. 
3193j, as amended by 32 Del. Laws, c. 18G, sec. 2, for 
fractional loss of vision, award should be based on 
percentage of loss of vision without use of glasses.” 


The Missouri decisions are to similar effect, the courts 
stating that their law. Rev. Stat, 1929, par. 3299 et seq. 
“is based upon disability due to the loss of a member or 
a part of a member or function, and not upon diminution 
of earning power by reason of the loss of function.” 

Graf V. Xat’l Steel Products Co., 25 Mo. App. 702. 


To the same effect is the New Jersev statute, Johannsen 
V. Iron Works, 97 N. J. Law 569. 

To the same etfect is the Oklahoma statute, Marland Re¬ 
fining Co. V. Colbaugh, 110 Okl. 238. 

All of the above cases were decided on state statutes pro¬ 
viding for s])ecitic indemnities by way of compensation, 
without taking into consideration the disability for work, 
and in some of them it is specifically provided that the 
increase in visual efficiency bv the use of glasses should not 
be taken into consideration. 


It is respectfully submitted that under the facfs and the 
authorities hereinbefore set forth, the decision of| the lower 
court dismissing- appellant’s bill of complaint should be 
reversed, and the case should be returned to said (iourt with 
directions to refer it back to the Deputy Conrnissioner, 
who should be required to revoke and set aside his com¬ 
pensation orders of June 5, 1934, and April 5, jl934, and 
grant a new hearing, if necessary, and make a njew’ award 
not inconsistent with the law and the facts. 

Respectfully submitted, 

George E. Hamilton, 

John J. Hamilton, 

George E. Hamilton, Jr., 

I 

Henry R. Gower, 

Attorneys for Aiipellant. 
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I. 

STATEMENT. 

I 

The Washington Terminal Company is here appeal¬ 
ing from an order of the Supreme Court of the Dis¬ 
trict of Columbia dismissing its bill of complaiiit seek¬ 
ing to set aside an award of compensation to its em- 


ployee Poff under the Longshoremen's Act made 
apt)licahle to the District of Columbia. 1929 Code 
Title 19, C 2, Section 11. 

Poll sustained a pcymaueitf partial (tisahilitp of 100 
t)er centum loss of vision of his left eye and in addi¬ 
tion tliereto sustained a prunaaeaf partial disability 
equivalent to 25 per centnni of snch disability as he 
would have sustained had he lost the vision of his right 
eye (K. pp. 4, 9, 11, 15 and MO). 

Because Poll*'si vision has been benefited l)v tlie 
nse of artificial means appellant contends there has 
been snch a cJuniye of co)i(litioa as to warrant a re¬ 
duction in the award of April 5, 19M4 (R. })p. 9, 10 and 
11 ). 

II. 

ARGUMENT. 

A. 

Appellee Poff contends that the award of Ai)ril 5, 
1934 concludes the appellant under section 21 (a) of 
the Longshoremen's Act, and that the Commissioner 
was witliont jurisdiction to modify his order under sec¬ 
tion 22 of the Act; also that the order of June 5, 1934 
(R. pp. 37 and 38) is not erroneous. 

Section 21 (a) of the Act })rovides that an order of 
the Deputy Commissioner shall become final at the ex¬ 
piration of 30 days unless proceedings for the sns- 
pension or setting aside of snch order are institnted 
as provided in subdivision (b) of said section. Since 
the appellant did not in time avail himself of his statu¬ 
tory right of appeal from the award he cannot, at a 
late date, July 3, 1934, (R. p. 2), snccessfnlly appeal 
on the ground that there has been a beneficial change 

o o 

by reason of the nse of glasses when there was no ap- 
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peal within the thirty clay period from thj^ order 
awarding compensation foi* a plnj.^ical disah^Uty ex¬ 
isting at the time of the award. In other wc|rds the 
essentials leading- up to the award are to be t^dcen as 
res judicata since a])pellant did not appeal tojthe Su¬ 
preme Court of the District of Columbia to set aside 
or enjoin the enforcement of tlie award of jVpril 5, 
1934 until after the thirty day period for apt:jeal had 
expired. I 

j 

Crane Enamelicarc Co. v. Dodson, 30j S. W. 

(2nd) 1045 (Tenn. 1929). j 

B. I 

Ai)])ellee assuming but not admitting appellant is 
])ro})er]y before this Court contends there has not been 
such a change of condition, under Section 22, in the ap- 
])ellee\s sight or earnings as to warrant disturbing the 
award. It is not disi)uted that Poff suffered a| partial 
but permanent disability to both eyes and is enritled to 
some coni})ensation. The question to be detctrmined 
is whether in computing an award for partial loss of 
vision sucli award sliould be based upon the i)ercent- 
age of loss of vision witliout the use of artificial means 
or whether such an award sliould be based uiion the 
percentage of loss of vision when such vision is aided 
by the use of glasses. The Longshoremen’s Actj clearly 
indicates that Congress intended that an inju::ed em¬ 
ployee should be paid for his permanent injifries as 
the Act sets forth a definite sum to be paid the em- 
])loyee when he loses an eye, a hand, or other rjiember. 
Although Poff might have his sight wholly iestored 
by the aid of glasses it cannot be successfully urged 
that no loss or injury has been sustained, or that Con¬ 
gress did not intend to provide compensation for his 
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actual physical loss of vision, especially when Con- 
irress set a definite sum to bo paid for the loss of vision. 

It is nnreasonable and inhinnane to say that an eni- 
])loyee losiiiii* his vision in one eye should be paid only 
for the actual time lost from his emi)loyment, or pay 
only for the decrease in his earning* ])ower. A typical 
illustration of such a case would be that of a pick and 
shovel laborer who mi<iht lose the sii»ht of one eve vet 
lose onlv a few da vs earninu’s. It is obvious that Con- 
gross never intended that such inliumane treatment 
should be accorded employees for whose benefit tlie 
Act was passed since it provided a definite sum to be 
])aid for such loss of vision. Congress had in mind the 
difficulty under which the employee would labor in the 
future, and intended that he should be tniid foi- such 
loss. 


In AUcssandro Peirillo Company v. Maroni, 131 Atl. 
164 (Delaware) decided November 13, 19*2'), under a 
statute providing compensation for loss of vision re¬ 
gardless of earning power of an employe after such 
loss (the syllabus of which is quoted in appellant’s 
brief) it was said: 


‘^The verv fact that artificial instrumentalities 
such as glasses, braces, and artificial limbs are 

necessarv to' be used is in itself evidence of the 

•> 

pennanency of the injury, but the use of the mech¬ 
anism itself, although it may allow a member to 
function with entire normality, yet it cannot ob¬ 
literate the effect of the accident causing the in¬ 
jury”. 


The Longshoremen’s Act does not provide that com¬ 
pensation shall be based upon the loss of vision when 
corrected by the use of glasses. In the absence of such 
a provision the Act should be construed most favor- 
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ably to the injured employee for whose benefi1[ it was 

enacted. | 

It was said in Travellers' Insurance Companij v. 
Bichmond, (Texas Civil Appeals) 284 S. W. 6{)8, 701; 

decided Mav 11, 1926: ! 

’ I 

I 

‘AVorkinen’s Compensation Acts are! highly 

remedial statutes, and the almost universal rule 
is that they sliould be given a liberal interpretation 
and ap]4ication in order to effectuate tlnhr pur¬ 
pose. Suppose one should get his leg seve red just 
below the knee. Under the contention of tl:|e plain¬ 
tiff in error, as he could be fitted with a cork leg 
and foot and by means of the same could ^o about 
his business effectively, he would not be jentitled 
to compensation for the actual loss suffei*ed, for 
the reason that by artificial means the lois could 
be largely restored. * * Such an interpreta¬ 

tion of the law would result in injustice and deny 
the intended benefits to those intended tq recom¬ 
pense the injured party for the handicap I that he 
must labor under in the future, and also tliis han- 
dicap included the uncertainty of the cc[ntinued 
effectiveness of the artificial moans, if aijiy, used 
to remedy the loss, and the cost, worry, discom¬ 
fort, and inconvenience of its use and the ]jrobabil- 

itv of its utter failure at some time in thd future. 

• 

We do not believe that the Legislature intended 
that the benefits of the law should be ijnade to 
depend upon, or be affected by, the perilous theo¬ 
ries of artificial aid to supply the loss of Nature's 
endoivments'\ 

I 

I 

Fidelity Union Casualty Co, v. Mundoy et al., 
44 S. W. (2nd) 926, 928 (Supreme Ct. Texas). 

Great American Indemnity Co, v. Ciultz, 56 
S. W. (2nd) 200, 202 (Texas Civil Appeals). 
Decided Nov. 18, 1932. 




In BeiheJeliem ShiphinUJiurj Corporation, Ltd., et al. 
V. Monoluui, (^Fass.) aO Fed. (‘2iid) 457, a case where 
an employee's liearini>- was destroyed, but wlio did not 
lose as many weeks ])ay from his employment as the 
Lonii'shoremen’s Act ])rovided he should receive for 
such loss, District'Jiidg'e Moiloii in affirniin<>- the award 
of compensation allowed under sections 8 (1)) and 
8 (c) 13, and dismissin<i- the bill to enjoin the enforce¬ 
ment of the award said at pai>‘e 459: 

‘*1 am aware tliat the Statute was co])ied from 
tlie Xew York Statute; and that it has been de¬ 
cided bv tile courts of that state that consecutive 
awards under subsection (1)) and (c) are not per- 
missilile under it’’, citing’ Marlioffcr v. Marhofer, 
220 X. V. 543, IK) X. F. 379, he went on to say: 

“Tlie weight of that decision is diminished l)v the 

^ • 

close division aniouu’ the judg’es, four to three; 
and, as the opposite conclusion seems to me more 
in keepiuii’ with tlie g'eueral ])urpose of the Stat¬ 
ute, I have felt free to follow mv own view”. 

The Circuit Court of Appeals, First Circuit, 54 Fed. 
(2ud) 349, decided December 17, 1931, in construing- 
the Long-shoremen’s Act in the Monolian case, supra, 
held that the injured employee was entitled only to 
compensation for loss of hearing- as provided for under 
section 8 (c) 13, i and not concurrent or consecutive 
compensation. In other words that decision held that 
the injured employee was entitled to compensation for 
a definite number of weeks fixed by section 8 (c) 13, 
regardless of the loss of earnings of the employee 
under section 8 (^). 

Congress realizing there was a conflict of opinions 
as to the payment for disabilities suffered not only 
from the loss of ^ member but losses from temporary 
disability, and that the employee’s comj)ensation should 
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I 
I 

I 

I 

I 

be based on his actual loss of a functioning merjiber of 
his body plus any decrease in earnings, amended sec¬ 
tion S (c) on May 28, 1934, as follows: | 

I 

Permanent Partial Disability: In case (if disa¬ 
bility i)artial in character but permanent ip qual¬ 
ity, the compensation shall be G6 2/3 per bentum 
of the average weekly wages, which shall be in 
addlfion to com})ensation for temporary tot^ disa¬ 
bility paid in accordance with subdivision'(b) of 
this section * 

In the Marholfer case, cited by Judge Morton, supra, 
and relied u])on by appellant, compensation ^vas al¬ 
lowed for the loss of a hand but disallowed as to tem- 
poraru total disahditj). Thus showing that regardless 
of the earnings of the injured employee he U^as en¬ 
titled to the definite sum (number of weeks pay) under 
the Longshoremen’s Act for the loss of a hand, That 
decision is not in kee])ing with the intent of Congress 
as shown by the amendment to section 8 (c), as late as 
May 28, 1934, soon after the award to Poft*. 

It is respectfully submitted that this Court should 
construe the Longshoremen’s Act liberally in f^vor of 
Poll notwithstanding his vision has been improved 
with the aid of glasses, and is now earning more money 
than when injured because the appellant saw^ ht to 
promote him. How long he may continue to earn more 
is speculative. The fact remains that he has lost much 
and continues to suffer. 

j 

Claude A. Thompson, | 
Attorney for Appellee 
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- j 

INTRODUCTION | 

The facts are correctly stated in the brief of ap¬ 
pellant and the questions are properly presepted 
therein. 

Whether or not the Compensation Order of Jjine 
5,1934, was appealable depends upon whether there 
had been any ‘‘change of conditions” within jthe 
meaning of the law, and the answer to that depehds 
upon whether the law compensates for certain 
“scheduled” injuries, irrespective of earnping 
capacity. 

132338—35 ( 1 ) ! 
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ARGUMENT 

Appellant ul'gcs that the Longshoremen’s Act 
was intended to grant compensation for impair¬ 
ment of earniitg capacity rather than an indemnity 
for physical loss or impairment of some member of 
the body. With this contention, appellee has no 
quarrel, but appellant overloooks, in his brief, the 
fact that as to certain injuries the law conclusively 
presumes an impairment to earning capacity for a 
definite number of weeks, and appellee, Potf, sus¬ 
tained such an injury. 

Section 8 (c) of the Act says that in the case of 
disa])ility, partial in character but permanent in 
quality, the coinpensation shall l^e 66% per centum 
of the average weekly wages, and shall be paid to 
the employee as follows: 

(1) Arm lost * * * 280 weeks’ com¬ 
pensation. 

* * * * * 

(5) Eye lost * * * 140 weeks’ com¬ 
pensation. 

***** 

(16) Compensation for loss of binocular 
^fisioii or for 80 per centum or more of the 
vision of an eye shall be the same as for the 
loss of the eve. 

***** 

(21) Other cases: In other cases in this 
class of disability (meaning peimanent par¬ 
tial disability) the compensation shall be 
66% per centum of the difference between 
his average weekly wages and his wage- 


earning capacity thereafter in the same em¬ 
ployment or otherwise, payable during the 
continuance of such partial disability^ but 
subject to reconsideration of the degree of 
such impairment by the Deputy Commis¬ 
sioner on his own motion or upon application 
of any j^arty in interest. 

Thus we have two classes of disabilities falling 

i 

under the head of permanent partial disabilitv, one 
class enumerating 20 specific injuries, whid^i in 
themselves constitute disahiUty, and compens^ion 
for which shall ])e paid for a definite, certain jium- 

I 

ber of weeks. In all other cases ’’ of permanent 
i:)artial disability, the compensation shall last so 
long as there is a loss of wage-earning capacity. 

The natural loss of vision suffered by iPoff 
brings him within the scope of (16) above, and the 
award was made under that Section. 

Schneider, in his Workmen’s Compensation 
Law, 2nd Ed., Vol. II, page 1370, says: 

I 

Almost everv one of the American Com- 
pensation Acts has a specific injury schedule 
showing definitely certain injuries whi(feh in 
themselves constitute permanent partial 
disability, and the schedule also prescidbes 
the length of time during which compcmsa- 
tion benefits are to be paid on account of 
these injuries, and the method of deterknin- 
ing the amount in each case. 

In Be Zeyig Standard Co, v. Pressey, 86 N. L. 
92 Atl. 278, petitioner lost 30 per centum of th^ use 
of an arm. He returned to work two weeks ^ater 


for the same employer, at the same wage. It was 
held that he should have been allowed compensation 
based upon 30 per centum of the loss of the use of 
an arm for 200 weeks, as provided in the schedule. 
The Court said: 

The principal claim is that there cannot be 
a statutory disability’’ when it appears 
that the earning power of petitioner has not 
been impaired. With this we cannot agree. 
It may well be that for a time an injured 
employee might be able to earn the same 
wages as before the accident, but, as we read 
the act, the disabilitv intended therebv is a 
disability due to loss of a member, or part of 
a member, or of a function rather than to 
mere loss of earning power. 

And see to the same effect: 

--^ Hercules Power Co, v. Morris County 

Court of Common Pleas, 93 N. J. L. (1919) 
107 Atl. 433 ; 

Clark V. Kennebec Journal Co, (May 
1921) 113 Atl. 51. 

The New’ l^ork cases cited by appellant are not 
opposed to the principle above set forth. On the 
contrary, they support the principle. 

Only one of' those eases covered the so-called 
^^ scheduled ’ ’ injury. 

The case which did involve a ‘‘scheduled” injury 
was the case of Markoffer v. Markoff er, 220 N. Y. 
543, upon w’hich appellant leans heavily. A 
thoughtful reading of the Markoff er case show’s 
clearly that the position of the Deputy Conunis- 
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sioner in tlie instant case is sound, and tli^t the 
interpretation of the law for which he contends is 
the interpretation placed upon it by the NewjYork 
court. In the Marhoffer case, claimant’s |right 
hand was injured. The second huger was cijt off, 
and tlie thumb and index finger were severely lac- 
erated. The New York statute directed comjjensa- 
tion to be paid in cases of temporary total jdisa- 
])ility during the continuance thereof, and diilected 
compensation for loss of a member for a definite 

number of weeks, in the case of the loss of a iduger, 

1 

for thirty weeks. | 

I 

It is disclosed ])y ].)riefs of counsel (reported in 
220 N. Y.) that the claimant returned to work ten 
weeks after the injury had occurred. The State 
Industrial Commission awarded him compensation 
for eight weeks (no compensation being alljowed 
for tlie first two weeks under the statute), j The 
Coimnission also awarded him compensatioiji for 
the further and additional period of thirty Weeks 
for the loss of the finger, to begin at the expiration 
of the eight weeks period. 

The question presented to the Court of Appeals 
of Nevv’ York was whether the Commission jiould 
properly award consecutive compensation. I The 

court held that could not be done, and reversed so 

i 

much of the award as allowed the compensation 

I 

for the eight weeks temporary total disabiilt^f, hut 
did not disturb the award allowing the thirty t^eeks 
compensation, notivithstanding the fact that claim¬ 
ant was only away from his employment foV ten 



■weeks. The conclusion is inescai')able from the 
facts, tlie decision, and the language of the o])inion 
in the Marlioffer cas(‘, that the court means to say 
that, in the case of the so-called ‘^scheduled” in¬ 
juries, such as the loss of the sight or an eye, the 
loss of earning ca’pacity for a definite number of 
weeks is conclusively presmned, whereas in ‘\)ther 
cases", not ).)eing “scheduled" injuries, tlie (*om- 
pensation shall ])e ])aid so long iis there is an actual 
loss of earning capacity, with a limit })laced. This 
is clear from the following excerpts from the opin¬ 
ion (italics supplied) : 


Subject to the limitations contained in the 
act, in case of total disability, Vvdiether ad¬ 
judged to be permanent or temporary, com¬ 
pensation is i:>aid during the continuance of 
the disability. In case of statutorij perma¬ 
nent partial dimhilitjj, .^iich as the loss of a 
handy arm, foot, finger, etc., the compensa¬ 
tion is paid for the period named in the 
schedule. 

* * * the basis of compensation is a 

sum payable weekly for a fixed time during 
which the employee is actually or presump¬ 
tively totally or partially disabled and non¬ 
productive. 

It, therefore, provides for limited and cer¬ 
tain, not full and uncertain, compensation 
for the results of an injury. 

While it mav be urged that the law savs 
thatcompensation * * * shall be pay¬ 

able for injuries sustained’’, and that in¬ 
juries are recognized by tlie law which do 


I 

not necessarily impair earning poweji^ for 
any fixed period, sncli as ^‘serious faejal or 
head disfigurement'’, the schedule of|com- 
Xxulsation refers to disabilities only, ajnd to 
compensation in case of disability onlyj and, 
so far as compensation is allowed for in¬ 
juries which do not have any relation tf) dis- 
ahility for the full period for which such 
compensation is alloived^ such allowances are 
the anomalies and not the characteristics, of 
(he statute. Any loss of physical fuivtion 
detracts potentially from earning power, 
and the legislature is, therefore, justified in 
esiahlishing a fixed period of compensation 
based on a specific injury, such as the Ipss of 
a ling'C'r. If the iir;urv detracts more cjr less 
from the earning xDower within the period 
fixed bv the statute, it mav at least be said 
that the rule is simx)le and the scale of; com- 
X)ensation definite. j 

And so the New York court says, in speaking of 
the act from which our own was taken, that its 
cliaracteristic is conix^ensation for loss of eafriiing 
power and not indemnity; but in the case of c(frtain 
specific injuries, such as the loss of natural vision, 
the loss of earning i^ower is conclusively presumed 
for a definite period of time. 

Again, ai^pellant quotes at length from the case 
of Kelley v. Frouty, 30 Pac. 2nd 769. That case, 
too, sux)x>orts our x')osition. There the claimant 
suffered an injury to the head which resulijed in 

I 

practically the loss of vision. His right eyb had 
always been useless, and his injury caused him to 


have one twoiitv-fifth of his normal vision in his 
left eye, without .li'lasses. He was given an award 
on the basis that he vv’as ‘‘industrially blind”, and 
v’as periuaneiitly and totally disabled. The Idaho 
Statute 2 ^ 1 'ovided for certain scheduled injuries, as 
ours does. For the permanent injury to one eye, 
the schedule 1 ])rovided for a definite number of 
weeks, appai*ently 150 weeks. He received com¬ 
pensation for a t^eriod considerably in excess of 150 
weeks, on the tlieory that he was industrially blind 
and therefore totallv disabled. 

The claimant obtained glasses which in due 
course of time enabled him to do (certain work at a 
salary greater than he had been receiving jjrior to 
his injury. The Court said he was no longer en¬ 
titled to compensation upon the theory that he was 
industrially blind and totally disabled, but that he 
was nevertheless entitled to com|3ensation to the 
extent of the 2)ermanent injury to his left eye, that 
being “specific indemnity” i^rovided for in tlie law. 

The pertinent language of the Court is as fol¬ 
lows (italics supjdied): 

* * * If emj)loyee })y means of a 

simple: scientific device, such as glasses, is 
able to see just as well as he ever did, is 
capable of 2 )erforming the same kind or class 
of work, and does actually carry on in the 
field oj( labor without, in any sense, being 
disabled for work, it does not ai)peal to a 
sense pf justice to say that he has a total 
and peiananent loss of sight in both eyes, or 
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is blind, and that he should require fr(j)in the 
! industry compensation for total pern|anent 

^ disability for the remainder of hii life. 

i 

^ That does not mean, and we do not hold, that 

V corrective glasses hi the event of the loss of 

I an ejje or other artificial means, shall or may 

he permitted to he taken into consideration 
in fixing the specific indemnities set forth in 
Section for in determining those 

^ specific indemnities, the loss of earning 

power or capacity to avork is not to he con¬ 
sidered, 

I 

^ Applying the la\y announced hereinjto the 

instant case, respondent was entitled to com- 
^ pensation for total disability for work, which 

continued for more than 150 week^, but, 
when his disability changed from tothl dis- 
ability to that of partial disal)ility, he was 
not entitled to any further compensation on 
account of partial disability for work, j'or the 
reason that he had already been paid com- 
^ X)ensation for more than 150 weeks. In addi¬ 

tion, he was also entitled to specific indem¬ 
nity, to the extent of the injury to liis left 
eye, and the use of glasses would not he taken 
in consideration in fixing such specific 
^ indemnity. 

Therefore, it at once aj)pears that what the Court 
4 denounced in that case was allowance to a nian on 

I 

, the theory that he was totally blind and hence 

totally disabled, when in fact, he was not so, but it 
expressly holds that he was entitled, at all (wents, 
and notwithstanding his earning cajDacity, to |ndem- 
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iiity for II certain iiimibei’ of weeks, based upon the 
actual. i.)liysical, ])erniaiient injury to bis left eye. 

Tlie Federal District Court for Maryland, in 
Atlantic Coast Shipping/ Co. v. Goluhicicski, 9 Fed. 
Supp. 315 (Dec.' 193)4) held in intery)retiiig- the same 
Act as h(‘re involved, that the expression ‘A-liange 
in conditions'' specifically referred to a chano-e in 
the ])hysical ('ondition of the employee. 

A.nd the Longshoremen’s Act, Section 8(d), pro¬ 
vides that any cbm])ensation to which any claimant 
would be entitkkl for any scheduled specific inju¬ 
ries shall be payable to certain named beneficiaries 
in the event of the claimant’s death, but aiiv com- 
pensation lo which a claimant is entitled under the 
liead “Otlier Cases”, Sec. 8 (c) 21, sliall not be so 
payable. It follows that the claimant has a vested 
riglit in compensation awarded for any scheduled 
injury, but no vested right in a compensation 
award based upon any other injury. 

The two federal cases cited in appellant's brief, 
U. S. SmeJting letc. Co. v. Evans, 35 Fed. (2d) 459, 
and McCormick Steamship Co. v. United States 
Emploijees^ Compensation Commission, 64 Fed. 
(2d) 84, were not scheduled injury cases and there¬ 
fore have no applicability here. 

Should the Court find that the interpretation put 
upon the A.ct by the New’ York Courts is at odds 
with the intery)retation appellee contends for, it is 
respectfully submitted that this Court should not 
follow’ the New’ York Courts. The Federal District 


I 





/o^ 
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Court for the Eastern District of New York, in 
Federal Mutual Liahility Insurance Company v. 
Locke^ 1932 Ani. Maritime Case 988, refused to 


adopt the inter^^retation of the New York Courts 
as to the award of a him]) sum. The Court said: 

No narrow or restricted interprejtation 
should be given to this Act, as it was tjhe in¬ 
tention of Congress to authorize the pay¬ 
ment of a lump sum if the evidence war¬ 
rants it. While it is true that this A^t was 
copied largely from the New A'ork ! State 


compensation Law, this Court is not 
by tlie restricted interpretation placed 
the New York State Compensation A 
the New York State Courts. It should be 
interpreted not on any narrow line, jDut to 


bound 
upon 
ct by 


carrv out the intention of Congress. 


CONCLUSION 


We are dealing with remedial legislation, |in act 

which takes a wav the common-law rights df em- 

* . ' 
ployees and in return gives them definite anjd cer¬ 
tain protection. It never was the intention of Con- 


funder 


gress to give the employee less protection 

the statute than he had at common law, bilt this 

/ 

would follow if the position of apiDellant was sound. 
If an employee who worked with his haiidjs suf¬ 
fered the amputation of a leg, could it logics lly be 
urged that he receive nothing except for the ])eriod 

while awav from his w’ork? We submit it could 

•/ 

not be, and that there is a distinction in the law, 
intended to be there, between scheduled injuries. 
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which are in the nature of specific indemnities, and 
other injuries which cause disability for an indeter¬ 
minate period. 

It follows that the decree below should be af¬ 
firmed. 

ResjDectfully submitted. 

Leslie C. Garxett, 

United States Attorney, 

Hexry a. Schweixhaut, 

Assistant United States Attorney, 
Attorneys for Appellee Robert J. Uoage, 
Deputy Commissioner, United States 
Employees^ Compensation Commissi on 
for the District of Columbia. 
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